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The article examines the state of legal regulation of human reproductive rights in Ukraine.
The general features and distinctive characteristics of human reproductive rights as a subsystem
of somatic rights are analysed, and a refined classification of human reproductive rights is
proposed. In the course of analysing the nature of human reproductive rights, particular attention
is paid to the influence of certain dynamic parameters of societal development on the formation
of the said rights.

Among such parameters, the article highlights the role of the technological dimension of
social development and the patterns by which social values influence the acceptability of
applying particular technologies in the field of human reproductive rights. It is argued that the
complex of social values serves as the decisive limiting factor in the process of implementing
scientific and technological achievements in the sphere of fundamental human rights.

A general theoretical analysis of the concept of the “right to procreation” is conducted as
one of the central behavioural entitlements within the system of reproductive rights. This concept
is put forward in Draft Law Ne 13683, dedicated to improving the legal regulation of human
reproductive rights in Ukraine.

The substance, content, and scope of the concept of the “right to procreation” are defined,
and a definition of this concept is proposed. The research was conducted with due regard to the
case law of the European Court of Human Rights and domestic scholarly works, which enabled a
comprehensive understanding of the concept to be formulated.
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Introduction. It is well established that the legal regulation of reproductive rights is
one of the most sensitive topics of the twenty-first century. This group of rights is
intimately linked to the technological development of society, its moral and ethical
convictions, and the resolution of questions regarding the acceptability of applying
scientific achievements in the exercise of human reproductive rights.

Against the backdrop of Russian aggression and the demographic crisis, Ukraine
must continue the process of regulating reproductive rights in a manner consistent with
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the relevant legal standards of the European Union (hereinafter — the EU) in this field,
while simultaneously preserving the established values of Ukrainian society.

At the time of writing, the legal regulation of human reproductive rights in Ukraine
is carried out primarily at the level of subordinate legislative acts. It should be noted that
such a legislative approach to regulating this subgroup of rights is objectively unable to
provide comprehensive answers to all the challenges that arise in the exercise of
reproductive rights within the legal systems of contemporary states.

An attempt at renewed regulation of human reproductive rights has been embodied
in Draft Law Ne 13683. This draft law represents the most recent step in the legal
regulation of reproductive rights, governing the procedure for applying assisted
reproductive technologies in Ukraine. A special place therein is accorded to the human
reproductive right referred to as the “right to procreation.”

At the doctrinal level, significant contributions to the understanding of the nature of
this group of rights have been made by such scholars as A. Dutko, M. Zabolotna and
V. Chechersky. Their works outline the conceptual foundations and identify the key
characteristics of reproductive rights.

In the sphere of legislative regulation and law-enforcement practice, particular
attention should be drawn to the works of T.Popovych, N.Starikova, L. Orel,
V. Savchenka, O. Partenadze, E. Mukhamiedova and O. Bajtaliuk, who analyse current
problems and propose directions for reforming national legislation in the field of
reproductive rights.

For our part, we would like to focus on the analysis of one of the most contentious
aspects of ensuring human reproductive rights.

Today, the question of defining the permissible limits of applying assisted
reproductive technologies, as well as establishing the list of rights that are, in fact,
reproductive in nature, has become acutely pressing. There is a need to formulate a
definition of the concept of the “right to procreation,” to determine its content and scope,
its place within the system of non-property rights, and, consequently, the question of its
current legislative entrenchment.

Main Discussion. In developing a theoretical approach to the legal regulation of
reproductive rights as a somatic group of fourth-generation human rights, it is necessary
to rely on certain general theoretical notions of the concept of “human rights.” These
should be understood as certain behavioural entitlements of the individual and the natural
capacity to exercise them. The most apt definition, in our view, was proposed by the
Ukrainian scholar Petro Rabinovych: “human rights are certain possibilities of the
human being that are necessary for satisfying the needs of their existence and
development in specific historical conditions, objectively determined by the level of
societal development achieved, and secured by the obligations of other subjects”
[18, p. 12].

From the foregoing definition it follows that reproductive rights are determined by
human needs and the level of societal development achieved. Particular attention should
be paid to the role of the degree of societal development as a factor. As P. Rabinovych
emphasises, existential human rights have a social nature, since they arise predominantly
within the framework of society, although they rest upon biological properties and
anthropogenic potentials of the human being [17, p.17]. The biological property
underlying reproductive rights is the individual’s capacity for reproduction and
everything associated therewith. Examining the specific features of this group, it is worth
referring to the work of T. Chernetska, who identifies certain characteristics of somatic
rights which manifest, inter alia, in their dependence on knowledge from the fields of
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biology, genetics and medicine, as well as in the ambiguous attitude towards them on the
part of religious doctrines and the moral and ethical views prevailing in society
[12, p. 47].

Taking into account the foregoing positions of P. Rabinovych and T. Chernetska, we
shall formulate our own stance on the determinants of human reproductive rights. In our
view, not only scientific achievements in the field of reproductive technologies shape the
content and scope of human reproductive rights; the factor of prevailing moral and
ethical norms (a certain climate of societal values) — expressed in one or another model
of bioethics — also constitutes a decisive determinant in the implementation of scientific
advances in the exercise of certain human rights, including reproductive rights.

In light of the foregoing, it should be emphasised that the system of factors
determining a particular group of fundamental human rights must be regarded as a certain
interconnected yet flexible system of interrelated elements that define the content and
scope of human rights.

Having conducted a doctrinal analysis of human reproductive rights, we shall now
proceed to examine the contemporary draft legislation on the regulation of such rights.

The Research Service of the Verkhovna Rada of Ukraine has identified two
components of reproductive rights: (1) the right to procreation; and (2) the right to
reproductive health [9, p. 1]. It should be noted that such an approach to understanding
human reproductive rights is conditional and, naturally, cannot fully accommodate the
distribution of all human reproductive rights into particular groups; it does, however,
make it possible to determine the place of each subgroup within the overall system of
reproductive rights.

We consider a more appropriate approach to the classification of reproductive
rights — based on the criterion of their purposive orientation — to be the division of
reproductive rights into: (1) those aimed at procreation; and (2) those aimed at the
protection of the reproductive function. These two groups are interdependent, and in the
majority of cases the exercise of one involves the other. A similar conception is proposed
by V. Chechersky in his work, where he indicates that the reproductive sphere serves as
the unifying factor forming the group of reproductive rights, differentiating these groups
by nature, features, content, and principles of exercise [23, p. 59].

In Ukrainian legislation, the second of the proposed groups (aimed at the protection
of the reproductive function) has more substantive legislative regulation. The regulation
of this group of rights is carried out at the level of subordinate legislative acts and
medical protocols, including: Order of the Ministry of Health Ne 787 [13], Order of the
Ministry of Health Ne 1408 [15], Resolution of the Cabinet of Ministers Ne 78 [14], and
others.

It should be noted that, at present, there is no corresponding law that fully regulates
both groups; however, Draft Law Ne 13683 (hereinafter — the Law) [16], which governs
the application of assisted reproductive technologies, has been submitted to the
Verkhovna Rada for consideration.

With regard to the first subgroup of human reproductive rights and its central
element — the right to procreation — the preamble of this Draft Law enshrines this right
(the right to procreation) for the first time as a non-property right of men and women.

However, no definition of this concept has been proposed. Accordingly, the question
arises as to the advisability of formulating a definition and of legislatively entrenching
the content and scope of this right. To resolve this dilemma, it is necessary to turn to the
case law of the European Court of Human Rights (hereinafter — the ECtHR) as the
principal international human rights guarantor for the States of Europe.
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In the case law of the ECHR, the right to procreation and other related reproductive
rights fall within the scope of Article 8(1) of the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter — the Convention) [11]. In such cases as
P. and S. v. Poland [2], Evans v. the United Kingdom [1], and R.R. v. Poland [3], the
right to procreation falls within the concept of ‘private life’, which is the object of
protection under Article 8(1) of the Convention. Procreation is possible both by natural
means and through the application of certain reproductive technologies. As we have
noted, the regulation of such matters is a sensitive subject and requires account to be
taken of a certain moral climate of society, as confirmed in the case of S.H. and Others v.
Austria [4].

Accordingly, the content of this right encompasses such elements as the exercise of
the reproductive function, its form, and the intentions of the individual; in particular, this
right includes: the free choice of the conditions of childbirth (Ternovszky v. Hungary [5]),
access to reproductive technologies (S.H. and Others v. Austria) [4], access to prenatal tests
and medical information (P. and S. v. Poland) [2], protection against forced sterilisation
(V.C. v. Slovakia) [6], and the right to abortion (A., B. and C. v. Ireland) [7].

It should be noted that the limitations on the scope of this right are implemented by
States with due regard to the European consensus. As Sinkevych O. and Melnyk I.
observe in their work, consensus operates on two levels. The first is the level of rules, by
which are meant the specific implementing measures adopted to give effect to a legal
principle within a particular system. Secondly, consensus may operate at the level of
principles themselves, by which are meant the general concepts underlying national legal
standards [8, pp. 173-174]. And once again, the limiting factor is the moral outlook and
the acceptability — within society — of certain methods of exercising human reproductive
rights.

Analysing Ukrainian legislation, it may be observed that the right to procreation is
not separated from other non-property rights. Pursuant to para. 3.1 of Decision of the
Constitutional Court of Ukraine Ne 2-rp/2012 [19] concerning the interpretation of
Avrticle 32 of the Constitution of Ukraine, this is due to the fact that it is impossible to
encompass and precisely define all possible manifestations of the conduct of a natural
person in the sphere of personal and family life.

Under the provisions of the Civil Code, the content of the right to the inviolability of
personal and family life consists in the freedom of a natural person to independently
determine their own conduct in the private sphere, to decide on the access of other
persons thereto, and to preserve in confidence the circumstances of personal life
(Articles 270, 271, 301 of the Civil Code of Ukraine) [22].

In the Family Code, the right to procreation is divided into the right to maternity and
the right to paternity (Articles 49 and 50 of the Family Code of Ukraine) [21]. As
A. Dutko and M. Zabolotna observe in their study of family legislation in relation to
reproductive rights, the free exercise of the reproductive function may be carried out by a
man and woman independently, while they also propose amendments to Article 49 of the
Family Code, as well as the equal participation of both spouses in the matter of the
artificial termination of pregnancy [10, pp. 259-260]. As Z. Romovska notes: “the sale of
a car by one of the spouses requires the consent of the other, yet the question of whether
to carry out an artificial termination of the wife’s pregnancy she has the right to decide
independently” [20, p. 161].

Conclusions. The foregoing analysis of the various components of the subsystem of
human reproductive rights allows us to state that the regulation of human reproductive
rights in Ukraine is currently in a state of active legal modelling, and the right to
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procreation (as one of the central concepts of the act), which appears in the text of Draft
Law Ne 13683, requires a legislative definition and the determination of its content and
scope. This right is closely linked to the application of assisted reproductive technologies
and to the exercise of the reproductive function both by an individual independently and
by spouses jointly. This will necessitate amendments to a whole series of legislative acts,
with due regard to the contemporary case law of the ECtHR in the application of
Article 8 of the Convention. However, the legislative changes and the extent of
implementation of the relevant ECtHR case law within the legal system of Ukraine must
be carried out with mandatory regard to the moral perceptions of the acceptability of
certain assisted reproductive technologies within Ukrainian society.

In this context, the definition of the right to procreation — one of the central rights
within the group of reproductive rights — may, in our view, be formulated as follows:
“the right to procreation is the right of every person to the free exercise of the
reproductive function, manifested in an informed and deliberate intention to give birth to
a genetically related child or the absence of such an intention, encompassing the
determination of the number of children and the intervals between their births, as well as
the exercise of this right with the possibility of using assisted reproductive technologies
and protection against unlawful and coercive interference.”
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JocnigpXeHo cyyacHWn CTaH Ta NepcrneKkTVBM YAOCKOHANeHHs NpaBOBOrO PeryrnoBaHHA
penpogykTMBHUX npaB B YKpaiHi. [ligkpecneHonoagiiHMin xapaktep LUMX MpaB: BOHU
I'PYHTYIOTBCA Ha 6ionoriyHMX BNacTMBOCTSAX MOOMHW, ane BOAHOYAacC 3anexaTb Big piBHA
PO3BUTKY CyCMifnbCTBa, MOr0 MOParbHO-ETUYHUX MEPEKOHaHb Ta MPUAHATHOCTI BMKOPUCTaHHS
6iomeguyHMX TexHonorin. BuokpemneHo OBi OCHOBHI rpynu penpoayKTUBHMX MpaB: CrpsMOBaHi
Ha NPOOOBXEHHS poAy Ta CrnpsIMOBaHi Ha OXOPOHY PenpoAyKTMBHOMO 340pOB’'A. AKWOo Apyra
rpyna 4acTKoBO BperynboBaHa MiA3akoOHHMMK HOPMAaTUBHO-NPaBOBUMK aKTamMu Ta MELUYHMMMU
NpOTOKONaMu, To NepLua 3anuaeTbCa HeAOCTaTHLO BU3HAYEHOIO Y 3aKOHOAABCTBI.

OcobnuBy yBary npuainieHo MOHATTIO «MPaBO Ha MPOAOBXKEHHs pody», fke 6yno Bneplue
BBeaeHe y 3akoHonpoekTi Ne 13683, npote He mMae 3akoHogaB4oi AediHilii. Y cTtaTTi po3kpuTo
MOro 3MiCT, 00CAr Ta CYTHICTb, @ TaKOX 3amnporNoHOBAHO aBTOPCbKE BU3HAYEHHS. AHari3 34iICHEHO
3 ypaxyBaHHSAM MPaKTVUKN €BPOMEnCLKOro cydy 3 npas NoAvHW, KM y HU3Li criipaB («Evans v.
United Kingdomy, «S. H. and Others v. Austria», «Ternovszky v. Hungary») BU3Hae penpoayKT1BHi
npaBa CKMNagoBOK MpaBa Ha MpuBaTHE i CIMENHE XUTTS, rapaHToBaHoro cT. 8 KoHBeHLUil npo
3axMCT NpaB NOAVHM | OCHOBOMOMNOXHUX cBOGOA. 3MICT NpaBa Ha NMPOOOBXEHHSI pody OXOMNSe
cBOOOAY NPUMAHATTS PILLEHHST OO HapOKEHHS! TEHETUYHO CrOpIgHEHOI AWTWMHK, OOCTyn [0
OOMNOMIXKHUX PenpoayKTUBHUX TEXHOMOTIN, NpeHaTanbHUX TECTIB Ta MeAUYHO! iHdopmaLlii, 3axuct
Bil MpPMMYCOBOI CTepuni3aLlii, a Takox npaeo Ha abopT. BogHouvac roro peanisavis oGMexyeTbes
JepxaBaMu 3 Ornsiay Ha EBPOMNENCHKMIN KOHCEHCYC Ta MOoparibHi CTaHgapTyh CycninbCTBea.

YKpaiHCbKMI KOHTEKCT PO3rNSHYTO Kpidb NpuaMy nomnoxeHb KoHcTuTyuii, LiveinbHoro Ta
CimeriHoro kogekcis, a Takox npaktuku KoHctutyuinHoro Cyay YkpaiHu. 3asHauyeHo, Lo npaso
Ha NPOAOBXEHHSI pody He BifoKpemreHe Bif iHWKX HemanHoBux npas, a B CiMeriHOMy KOAeKCi
BOHO MOAiNeHe Ha MnpaBO Ha MaTEepMHCTBO Ta MnpaBo Ha OaTtbkiBCTBO. HaronoweHo Ha
HeOOXiAHOCTI 3aKOHOA4ABYOI KOHKPETM3aLii LbOoro npaea, MOro rapmoHisadii 3 eBponencbKumMm
cTangapTamu Ta 3abe3neyveHHsi 6anaHcy Mixk aBTOHOMIED 0COOU 11 CYCMiNbHUMU LIHHOCTSIMMU.

3pobneHo BMCHOBOK, LLO PenpoaykTVBHI NpaBa B YkpaiHi nepebyBaioTb y nepexigHoMy
CTaHi po3BuTKy. BBegeHHs MpaBa Ha NPOAOBXEHHA poAdy Y 3aKoHO4AaBCTBO MoTpebyBaTvme
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BHECEHHS 3MiH 0O HW3KM HOPMATUBHMX aKTiB, y3romkeHHst 3 npaktukoo €CIJ1 Ta BpaxyBaHHS
BioeTnyHux obmexeHb. 3anponoHoBaHa AeddiHilia npaBa Ha MPOAOBXKEHHS pody sK npasa
KOXXHOrO Ha BifbHy peanisauiio penpoayKTuBHOI yHKLii Yyepe3 obidHaHe M 3BaXXeHe pilLeHHs
WOAO HAPOMKEHHA AUTUHW, 3 MOXIMBICTIO BWKOPUCTAHHSA [AOMOMDKHUX PenpoayKTUBHMX
TEXHONNOri Ta 3axXMCTOM Bi4 HENpaBOMIPHOTO BTPYYaHHS, MOKMMKaHa 3abesneuntn npasoBy
BM3HAYEHICTb | CTBOPUTM OCHOBY Ans nodanbLumx pedopm y cdepi penpoayKTUBHUX Npas.

Knrouosi criosa: penpopykuis, NpaBoBe 3aKpifMneHHs, NpaBo Ha MPOAOBXKEHHS poay,
OOMOMiKHI penpogyKTUBHI TEXHOOTI.
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