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The Author analyses those offences from the Polish criminal code which have aggravated
types connected with the victim’s suicide attempt resulting from the offender’s initial forbidden
act. The interpretation problems connected with these types of offences are discussed. They are
connected with possible controversies of attributing the offence to the offender in those cases in
which his behaviour was one of a few causes of the victim’s decision to kill him/herself. The
proper solution is to accept the offender responsibility when his maltreatment or stalking of the
victim was the key factor in the victim’s decision making process. The paper also discusses the
controversial issue of the mens rea of aggravated types characterised by the victim’s suicide
attempt (which has to be serious, but does not have to be successful). This is connected with the
construction of offences aggravated by their consequences. While for most of such offences it is
obvious that the consequences need to be unintended (if they are intended, the offender
commits another offence, e. g. murder), this can be questioned in the discussed case, since it
might lead to lack of responsibility for intentionally making somebody commit suicide (since
suicide is not an offence) or to the responsibility for murder, which in the case of victims who are
not specially vulnerable, may be also controversial. Therefore the Author proposes interpretation
accepting the application of the discussed aggravated types to both unintentional and intentional
causation of the victim’s suicide attempt.
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There are three offences in the Polish criminal law system in whose case the
aggravated type is connected with the fact that the perpetrator’s behaviour causes the
victim’s suicide attempt. The first one historically is the offence of maltreatment (known
since the introduction of the Criminal Code of 1969) and described by art. 207 of the
now binding Criminal Code of 1997. There are two basic types of that offence. The
perpetrator guilty of the maltreatment of a closely related or dependent person (Art. 207
§ 1 CC) faces the punishment of imprisonment from 3 months to 5 years and the
perpetrator guilty of maltreatment of a helpless person (Art. 207 § la CC) — the
punishment from 6 months to 8 years. There are two aggravated types of these offences.
The first one (Art. 207 § 3 CC) is characterised by the fact that the perpetrator uses
extreme cruelty towards the maltreated victim and this type is punished with
imprisonment from 1 to 10 years. The features of the second aggravated type, described
in Art. 207 § 3 CC, are fulfilled when the maltreatment leads to the victim undertaking a
suicide attempt. The punishment in such a case is imprisonment from 2 to 12 years.

The second offence in the analysed group, first introduced into the Polish criminal
law system by the binding Criminal Code of 1997, is the misdemeanour of maltreating a
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subordinate soldier, described by Art. 352 CC. Its construction is similar to that of
Art. 207 CC. There are two aggravated types characterised by the perpetrator’s extreme
cruelty (Art. 352 § 2 CC) or by causing the victim to attempt a suicide (Art. 352 § 3 CC).
The punishment is the same as in the case of the offence of maltreatment, i.e.
imprisonment from 3 months to 5 years for the basic type of the offence and respectively
imprisonment form 1 to 10 years and from 2 to 12 years for the aggravated types.

The third and last offence whose features comprise the suicide attempt as an
aggravating element is described by Art. 190a CC. This provision was added in 2011 [see
the statute from 25™ February, 2011on the modification of the statute — Criminal Code,
Journal of Laws of 2011, No 72, position 381], and it refers to two basic types of
offences. The first one, described by Art. 190a § 1 CC is known as stalking and it
criminalises the persistent harassment of another person or a person closely related to
him/her, thus causing the victim’s justified fear or infringing on his/her privacy.
Art. 190a § 2 criminalises in turn the behaviour known as impersonating another person.
It makes it a criminal act to impersonate another person and use that person’s image or
other personal data in order to cause material or personal damage. Both offences are
punished with imprisonment from 1 month to 3 years and both are prosecuted only on the
victim’s motion. There is a common aggravated type referring to the above described
offences — according to Art. 190a § 3 CC if the victim of the acts described in § 1 or
2 makes a suicide attempt as a result of the offender’s behaviour, the offender faces the
punishment of imprisonment from 1 to 10 years.

While the offence of stalking is in many ways similar to the offence of maltreatment,
which makes it reasonable (or at least justifiable) to create similar aggravated types in both
cases, the same cannot be said about the offence of impersonating another person which in
practice refers mainly to situations happening in virtual reality. This solution has been already
criticised by authors analysing Art. 190a § 2 CC [14, p. 38]. The presence of such an
aggravated type (Art. 190a § 3 CC in connection with Art. 190a § 2 CC) is even more
surprising if one realises that there are other offences in the Criminal Code which contain the
element of maltreatment of the victim, yet the lawmaker has not created such aggravated
types in their cases. This refers to the offences described by Art. 246 and 247 CC. Art. 247
§ 1 CC describes the basic type of the offence of maltreatment of a person who is legally
deprived of liberty (e.g. a prisoner). There is only one aggravated type of this offence,
described by Art. 247 § 2 CC and its features are fulfilled when the maltreatment is
accompanied by extreme cruelty. Art. 246 refers to the maltreatment of a person by a public
official or by a person executing his commands in order to enforce some testimony,
explanations, information or statements. In the case of both offences it seems quite possible
that the perpetrator’s behaviour may lead to the victim’s decision to commit suicide, yet no
aggravated types of that kind have been constructed by the lawmaker. Therefore, it can be
argued, that while Art. 246 and 247 § 1 or 2 CC exclude the application of Art. 207 § 1 or
2 CC in the criminal qualification, the real concurrence of provisions between Art. 246/247
§ 1 or 2 CC and Art. 207 § 3 CC takes place in those cases in which the maltreatment led to
the suicide attempt of the victim [11, p. 91-91; 17, p. 851].

One should also note the lack of consistency of the legal sanctions for the
aggravated types referring to the victim’s suicide attempt. While for the first two
offences described earlier (i.e. Art. 207 § 3 and Art. 352 § 3 CC) the punishment is
imprisonment from 2 to 12 years, if the suicide attempt was induced by the behaviour
described by Art. 190a § 1 or 2 CC, then the maximum punishment is 10 years of
imprisonment. Since in all these cases it is the life and health of the victim which become
the main protected values, the punishment should not differ, even if the initial offences
are of different weight which is reflected by their punishments [15, p. 472].
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All the above described inconsistencies — the diversified punishments for causing
similar results, the lack of aggravated types characterised by the victim’s suicide attempt
in the case of maltreatment described in Art. 246 and 247 and the presence of such a type
in the case of the offence of impersonating another person, may lead to the conclusion,
that one of the possible solutions could be the creation of a new general offence, making
it possible to punish more severely the perpetrator of any intentional offence if his
behaviour caused the victim’s suicide attempt (of course, if at least negligence would
characterise the mens rea referring to that consequence of the offender’s behaviour).

There is no doubt in the criminal law literature that in order to fulfil the aggravating
feature in the form of causing the victim to make a suicide attempt, there needs to be a
causal link between the forbidden act described in the basic type of a given offence and
the victim’s attempt to take his/her own life. It is also commonly accepted that the
maltreatment or stalking does not need to be the only cause of the victim’s decision, yet
this should be the decisive factor. This is connected with the knowledge of human
psyche. As it is stressed in literature, it is rarely so that there is only one reason why
somebody decided to kill himself. Usually the suicide results from many factors which
intermingle and as long as the offender’s behaviour was the key factor in the victim’s
decision to end his/her life (in other words, as long as there would have been no suicide
attempt without the maltreatment or stalking), the offender should be charged with
committing the proper aggravated type of maltreatment or stalking [9, p. 991; 12, p. 9].

As can be easily inferred from the expression used in the discussed provisions, the
only element which is required to ascribe to the offender the aggravated type is the
undertaking of a suicide attempt by the victim, regardless of the actual outcome of the
attempt. The victim does not need to successfully take his/her own life. It is enough that the
attempt has taken place, as long as the attempt was w serious one, i.e. the victim of the
maltreatment was not faking the suicide.This opinion is shared by most criminal law
scholars [see e. g.: 8, p. 869; 9, p. 991; 5, p. 958; 10, p. 1307]. There can be some doubts
about the state of mind of the victim referring to the suicide he/she is committing.
Undoubtedly the requirements of the aggravated types are met when the victim sincerely
wants to kill him/herself, yet it can be argued that these requirements are met also when the
victims makes a potentially dangerous suicide attempt, hoping that somebody will manage
to rescue him/her at the last moment, yet, accepting also the possibility of not receiving
such help and dying [more on this issue: 2, p. 170-177]. This was stressed by the Supreme
Court in a decision of 5™ March 2014, in which the court stated that the «victim’s decision
to kill himself, which is reflected in the attempt to commit suicide as a consequence of
maltreatment (Art. 207 § 3 CC), means at least the awareness of the possibility to end one’s
own life due to a given behaviour and the acceptance of one’s own death» [4].

There are some controversies in literature referring to the proper interpretation of
those cases in which the victim did intend to commit suicide but chose means that could
not cause his/her death, e.g. used a substance that was not poisonous at all or was not
poisonous enough to cause death. Some authors claim that in such cases the perpetrator
of maltreatment or stalking cannot be charged with the discussed aggravated types of
these offences, since no danger for the victim’s life was present [18, p. 58-59; 11, p. 96].
Yet, it could also be argued that it is the awareness of the victim and his/her state of mind
that matter and not the actual outcome of the suicide attempt. If one associates the higher
punishment for causing a suicide attempt not only with the creation of an actual danger
for the life and health of the victim but also with the increased intensity of the
maltreatment or stalking preceding it — if the offender is to be responsible for the suicide
attempt he should foresee or at least be able to foresee such an outcome of his acts, and
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this is possible only in those cases in which the behaviour preceding the suicide attempt
was characterised by such intensity that the victim’s extreme reaction might have been
foreseen — then it could be argued that the actual chances of the attempt to be successful
are important only at the stage of imposing the punishment and not at the state of
establishing the proper legal qualification. This is especially visible in those cases in
which the victim e.g. swallowed an insufficient portion of some kind of poison, thus
causing some health problems but not the expected death [12, p. 8].

The most important and most controversial problem connected with the
interpretation of the discussed aggravated types of offences refers to their mens rea. This
is connected with the fact that all these types of offences constitute the so called offences
aggravated by their consequences. Such a construction is quite often in the Polish
Criminal Code and is basically based on the pattern in which the basic type of an offence
is intentional (or unintentional), while the consequences which may result from the
behaviour described in the basic type of the offence are not intended by the perpetrator,
yet it can be proven that he has foreseen them or could have foreseen them, which means
that the consequences are unintentional. This type of the mens rea is described by Art. 9
§ 3 CC, according to which the offender faces more severe punishment which, according
to the statute, depends on the consequence of a forbidden act, if he has foreseen or could
have foreseen that consequence. Most of the authors agree that the consequence of such
offences must be unintended by the offender, and in those cases in which the offender
intends to cause the forbidden consequence, he should be held responsible not for the
aggravated type of that offence but for the intentional act he committed. Generally, the
opinion that the only possible combination making it acceptable to apply the provisions
describing a type aggravated by the consequences is the combination of the initial
intended/unintended act with unintentional consequences is expressed by many authors
[19, p. 41; 7, p. 113; 13, p. 284; 1, p. 78; 16, p. 162; 3, p. 43—44]. For example, if the
offender sets fire intentionally and unintentionally kills somebody in this way, he should
be held responsible for the offence of intentionally causing a catastrophe with the
consequence in the form of somebody’s death — Art. 163 § 3 CC, yet, if the fire was set
in order to kill somebody, the perpetrator should be charged with murder — Art. 148 CC,
this provision being in real concurrence with the provision referring to the causing of a
catastrophe in its basic form, i.e. Art. 163 § 1 CC. This difference is important, since the
punishment for causing a catastrophe and thus causing a further, unintentional result in
the form of somebody’s death is punished with imprisonment up to 12 years, while the
maximum punishment for murder is life imprisonment.

While there is no doubt that art. 207 § 3, 532 § 3 and 190a § 3 CC refer first of all to
situations in which the suicide attempt was not intended by the offender, i.e. to unintentional
causing of such an attempt, there are controversies referring to the proper legal qualification
in such cases in which the offender wanted to make the victim commit suicide or was aware
of such a possibility and accepted it, i.e. caused the suicide attempt intentionally.

For those authors, and they seem to be the majority, who do not accept the
possibility of causing the consequence intentionally if the construction of a type
aggravated by its consequences is to be applied in the legal qualification, such cases do
not fall under the discussed provisions. Since, for criminal policy reasons, it would seem
absurd to assume that the perpetrator would then not be held responsible for the intended
consequence of his forbidden act, it is suggested that such offenders should be found
guilty of murder [16, p. 162; 15, p. 84—85]. It seems that this solution could easily be
accepted in those cases in which the victim is of special vulnerability (a child or an
insane person), since in such cases the victim could be treated as a tool in the hands of
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the offender. This is, however, much more problematic in the case of other victims, since —
if they cannot be treated as tools in the hands of the offender — it is difficult to assume
that it is the offender who performed the actus reus of the offence of murder (technically,
what he does cannot be described as killing another person).

The solution here is to accept the possibility of applying the provision describing the
aggravated type also in those cases in which the consequence of the initial offence was
intended by the offender, of course, only as long as there is no intentional offence in the
Criminal Code which better describes the actus reus and mens rea of the committed act.
The existence of aggravated types in whose case the consequence of the initial act of the
offender can be intentional is accepted in literature by some authors [20, p. 168; 6, p. 73;
12, p. 13; 18, p. 84-85]. This seems to be the case for the discussed provisions. Committing
suicide is itself an act irrelevant for the criminal law, therefore intentionally causing the
victim’s decision to commit suicide does not constitute a basic type of offence (unless, of
course, the possibility to treat it as murder is accepted). An additional argument that could
be brought forward is the application of the logical method of interpretation a minori ad
maius — according to this, if something less is forbidden, than something more is forbidden
as well. This is the case here: since it is forbidden to unintentionally cause the suicide
attempt of another person, it must be also forbidden to do so intentionally.

If one looks at conviction statistics for the discussed aggravated offences, it turns out
that it is the offence of maltreatment with the consequence in the form of the victim’s
suicide attempt that happens most frequently. Nonetheless, such offences are not too
common anyway, e.g. while in 2016 there were altogether 10.883 persons found guilty of
the offence of maltreatment, only 32 of them committed the aggravated type of
maltreatment described in Art. 207 § 3 CC (so such convictions constituted only 0,3 % of
all convictions for maltreatment). Generally, the number of persons found guilty of the
offence from Art. 207 § 3 CC in the period 2010-2016 was as follows: in 2010 there were
57 persons convicted, in 2011 — 43, in 2012 — 41, in 2013 — 56, in 2014 — 36, in 2015 — 58
and in 2016 — 32 persons. The average number of such convictions for the discussed period
is then 46 per year. The numbers for the aggravated type of stalking described by Art. 190a
§ 3 CC are statistically insignificant: in the period 2011-2012 it was only one conviction
each year, there were 4 convictions both in 2014 and 2015 and 5 — in 2016 [the data can be
found on the Polish Ministry of Justice web pages: https://isws.ms.gov.pl/pl/baza-
statystyczna/opracowania-wieloletnie/ (access date: 10.05.2018)].

Concluding, it should be stressed that while the aggravated types of offences
characterised by the consequence in the form of the victim’s suicide attempt are very
interesting from the theoretical point of view and there are some serious controversies
connected with their interpretation, they do not seem to play such an important role in the
criminal justice practice and — judging by the judicature concerning them — some of the
most serious interpretation problems do not appear in practice, while those issues which
do appear are dealt with quite adequately by the courts.
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CIIPOBA CAMOTI'YBCTBA K KBAJIIPIKYIOYA O3HAKA
B 3AKOHOJABCTBI PECITYBJIIKHA ITOJIBIIA
(4.3 CT.190A, 4.3 CT. 207 TA 4. 3 CT. 352
KPUMIHAJIBHOI'O KOJAEKCY PECITYBJIIKH ITOJIBIIIA)

A. Mixanscvka-Bapiac

Yuisepcumem Mapii' Kiopi-Cknodoecwbkoi,
ni. M. Kiopi-Cxnodoscwkoi, 5, Jlioonin, Pecnybnixa Honvwa, 20-031,
e-mail: anetam1 1@op.pl

MpoaHanizoBaHo Ti 3no4nHK, nepenbadeHi KpumiHanbHum kogekcom Pecny6nikv MNonbLua,
sKi MaloTb KBanidikoBaHi cknaaw, BUAiNeHi 3a cnpoboto camorybcTBa NOTEpNinoro BHacnigok
nonepegHLoro cycninbHo Hebe3neyHoro AisHHA cy6’exTa 3noYmHy.

Y nonbCbKOMY KpUMiHanbLHOMY 3aKOHOAABCTBI € TPW BMMNAaAKWU, KOMW NoBefiHka 3roBMUC-
HVYKa Npu3BOAMTL A0 cnpobwu camorybeTBa noTepninoro. lMeplmii icTOPUYHO MOB’A3aHU i3
HEeHanexHM NOBOAXKEHHAM (BiAOMMIN 3 4Yacy npunHATTA KpumiHanbHoro kogekcy 1969 p.) i
3akpinnenHuin y ct. 207 3apas 4mHHoro KpumiHanbHoro kogekcy 1997 p.

Jpyrum BMNagkoMm B aHani3oBaHiv rpyni 3MoYuHIiB, ynepLue 3anpoBafpKeHUM Y MonbCbKy
KpuMiHanbHo-nNpasoBy cuctemy KpumiHansHum kogekcom 1997 p., € HeHanexHe NOBOAXEHHS
3 nignernum congatom, nepegbadeHe B cT.352 KK PI1. TpeTin i OCTaHHIA 3M04uH,
kBanicpikoBaHWI 3a 03HaKow cnpobu camorybcTBa, 3akpinneHui y cT. 190a, skoto KK PI1 6ys
ponoBHeHun y 2011 p. BoHa 3akpinnioe ABa OCHOBHI Cknaau 3MnoyvHy: nepecnigyBaHHs (4. 1
ct. 190a KK PI) ta BupgaHHa cebe 3a iHwWy ocoby (4.2 cT.190a KK PM). CninbHoto
KBanicgikylo4o 03HaAKOK ANS ONMCaHUX CKMafiB 3rouvvHy €, BignosiaHo Ao 4. 3 cT. 190a KK
PI1, cnpoba camorybcTBa notepninoro B pe3ynbTaTi Takoi NOBeAiHKM CyD’exTa 3roumHy.

MpoaranizoBaHo npobnemu iHTepnpeTauii uMx 3no4nHiB. BoHn noe’asaHi 3 MOXIMBMMU
CynepeyHOCTSAMM LLOAO NPUMNUCYBAHHA AiAHHSA CyG’eKTy 3MOuYuHYy y TUX BUMNagKax, Konum moro
noseAiHka Oyna OAHIE0 3 KiNbKOX MPUYUH MPUAHATTA NOTEPNINUM pilleHHA no3basutn cebe
XuTTS. MNpaBunbHe BUpilLeHHA Npobnemu nonsrae y BU3HaHHI BiANoBiganbHOCTI cy6’ekTa 3no-
YMHY y TUX BMNagKax, KOMM MOro HeHanexHe MOBOMKEHHSA YM nepecrigyBaHHSA noTepninoro
6yno KMYOBUM YMHHUKOM Y NPOLIECi MPUAHATTA NOTEPMINMM 3a3HAaYEHOrO PiLLIEHHS.

Y ny6nikauii Takox po3rnsiHyTO cyrnepeunuBy npobnemy cy6'eKTUMBHOI CTOPOHW Karnidi-
KOBaHMX CKNagiB 3MOYMHY, SKi XapakTepusyloTbCa cnpoboto camorybcTBa noTtepninoro (ska
mae OyTu peanbHo, ane He 06OB'I3KOBO MOBMHHA GyTu ycniwHow). Lle nos’sisaHo 3 KOH-
CTPYKLi€EO CcKnagiB 3rMoYvunHy, kBanigikoBaHnx 3a Hacnigkamu. Xo4va ans GinblUocTi Takux ckna-
AiB 3M04YMHY OYEBUAHO, LU0 CTaBMEHHS A0 CYCNiNbHO HebesneyvHnx Hacnigkis mae 6yTn Heobe-
PEXHUM (SIKLLO CTaBMEHHS A0 CycninbHO HeGe3nevyHnx HacnigkiB € yMUCHUM, Ma€ MicLe iHLWniA
cknag 3rnouuvHy, Hanpuknag, ymucHe BOUBCTBO), Lie TBEPMKEHHS MOXe OyTu mocTtaeneHe nig
CYMHIB B aHanisoBaHOMy BWMagKy, OCKINbKW Taka iHTeprnpeTauis Moxe npusBectn Ao
BiJCYTHOCTI KpMMiHanbHOI BiAMOBIgANbHOCTI 32 YMUCHE OOBELEHHS1 KOrocb OO camorybcTea
(ockinbku came no cobi camoryb6cTBO He € 3nMoYnHOM) abo A0 KpMMiHanbHOI BiANOBIAanbHOCTI
3a YyMUCHe BOUMBCTBO, LLO Y BMNAAKy 3 NOTEPninMMu, siki He € 0COGNMBO BPa3NMBMMMI, TAKOX
mMoxe OyTu cnipHum. OTXe, aBTOp NPOMOHYE TIyMauveHHsl, sike [OOMyckae 3acTOCYBaHHS
aHanisoBaHux kBanidikoBaHMX CKnaiB 3MoYMHY SK Yy BUNagKy HeobepexHoro, Tak i y Bunagky
YMMWCHOrO AOBEAEHHS MOTEePninoro Ao cnpobu camorybeTea.

Knouosi crioea: camorybcTBo; nepecnifyBaHHs Sk O3HaKa CKrafy 3MouMHY; HeHanexHe
NMOBOKEHHS SIK O3HaKa CKnaay 3royvHy; KBaniikyodi 03Haku.
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