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This article briefly describes the history of formation and development the criminal-executive
institutions for minors, examines the features and shows the differences in the execution of
punishment in the form of liberty deprivation for minors in different legal systems, discloses the
structure of penal executive (penitentiary) institutions for minors in different states, especially
highly developed Western European countries and the USA. Also, the article focuses on the
legal regulation of the execution of sentences in the form of liberty deprivation for a certain period
in different states and types of legal systems. In addition, the author draws attention to the link
between criminal law enforcement and criminal law, especially in Japan and Iraq. The article also
covers the involvement of minors in labor. In addition, on the basis of analysis the general
theoretical positions and relevant literature, the author concludes that in countries with a
customary system of law the use of sentences in the form of liberty deprivation for minors is very
limited. The same applies to penitentiary systems in countries where Muslim law is spread.
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Crime has long been an urgent problem, which caused great harm to the normal
existence of society and the state development. Therefore, for many centuries, humanity
has been struggling to resist this evil but constantly failing. Initially, the basis of the
struggle were cruel punishments such as the death penalty, the principle of talion or
blood revenge. However, later, at the age of the Middle Ages, new types of punishment
(eg, imprisonment, placement of the perpetrator in the fortress) were gradually being
introduced. And the terms of serving the sentence were the same for adults and juvenile
offenders. As a rule, they were kept together. However, such a situation of juvenile
convicts did not contribute to the effectiveness of punishment, even considering the
psychological peculiarities (in particular, the lack of personality, moral instability, etc.)
of such persons. Therefore, in some countries (Italy, Switzerland, Germany, France,
England, etc.) during the XVIII century there were created special correctional facilities
for children cared for by the church [13, c. 408].

Initially, this practice was unsuccessful. However, due to the gained experience,
especially after World War 11, it was possible to take into account mistakes and develop
international standards for performing punishment in the form of deprivation minors’
liberty for a certain period of time, which are targeted at modern penitentiary institutions
for minors in many countries. However, each of the country has its own system of
penalty institutions in the form of deprivation minors’ liberty for a certain period of time
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with different conditions for the detention of convicts. In many states, they are similar,
but in some are very different. Moreover, it depends not only on the economic situation
or cultural features of the state or historical factors, but also on the type of a particular
state legal system. Therefore, a review of foreign experience to perform punishment in
the form of deprivation of minors’ liberty for a certain period of time will be made taking
into account the state's belonging to a certain legal system.

In this regard, we first of all briefly mention the legal systems in modern states and
their main differences, and then find out the particularities of serving a sentence in the
form of deprivation minors’ liberty for a certain period in different countries.

It is generally accepted to divide the legal systems into four types:

1) Continental (Romano-Germanic) legal system;

2) Anglo-Saxon (Anglo-American) legal system;

3) the legal system of the religious-communal type in which the Muslim legal family
and religious-customary subtype of the legal system should be distinguished;

4) a mixed type of legal system. [4, c. 563—-564; 5].

Thus, the basic issues of penitentiary policy in the states of the continental legal
system are regulated by special laws. In some states, there is a separate codified legal act
(for example, the German Federal Law "On Enforcement of Sentences in the form of
Deprivation of Liberty, Remedies and Safeguarding Measures", which supplements the
Federal Criminal Code of the Federal Republic of Germany), and in several other laws or
Subordinate legal acts (particular, in France). In addition, in recent years France has
established a penitentiary law based on jurisprudence, in particular decisions of national
courts and the European Court of Human Rights [4, ¢. 15-19].

In accordance with the penitentiary legislation of the FRG, France, Slovakia and
other countries of the Romano-Germanic legal family, the system of penitentiary
institutions of these states includes institutions for juvenile, offenders separated from
institutions in which adults are serving sentences.

In the penitentiary institutions of the continental type of the legal system, the
progressive system of serving a sentence is used (changing the conditions of serving a
sentence depending on the behavior of the convicted person, his attitude towards work,
education, punishment, etc.), the work of convicts is organized, as well as vocational and
general education. In addition, in Germany, if sentenced to 18 months of imprisonment;
he is entitled to leave; there are no restrictions on the acting of religious ceremonies in
prisons, and a system of disciplinary influence measures on convicts, promotion
measures, special security measures is provided for maintaining the relevant regime of
detention; the system of social rehabilitation of convicts is quite clear, much attention is
paid to the process of social adaptation of the released prisoners [8, c.241]. In other
words, considerable attention, especially in France and in Germany, is given to the re-
socialization of persons serving sentences of imprisonment for minors.

The administration of the penitentiary system in the states of the Romano-Germanic
legal system is conditioned by the form of the state system. Thus, in the unitary states, it
is centralized, without the participation of local authorities in this process, and in federal —
the authorities of federal entities (states, lands, republics, etc.) also take part in this.
Moreover, the system of execution of sentences in continental Europe is chiefly managed
by the ministry (minister) of justice, despite the fact that the execution of punishment is
carried out by a specially created body. Thus, the administration of penitentiary
institutions in France is carried out by the Directorate of Penitentiary Administration as
part of the Ministry of Justice. The director is appointed by the decree of the republic
president on the submission of the Minister of Justice [12, c. 21].
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The Russian Penitentiary system has a similar system of punishment, where the
Federal Penitentiary Service (FPS) of Russia operates for this purpose. At the same time,
the control of conditionally sentenced and conditionally released persons is carried out by
the criminal executive authorities of the Federal Security Service of Russia. For the
effective operation of penitentiary bodies and institutions in the Russian Federation, a
methodology for evaluating the activities of territorial units of the Federal State Service
of Internal Affairs of Russia has been developed and approved [14, c. 134].

At the same time, the prison system in Slovakia is rather specific, since it consists of
the Corps of the Protection of Penitentiary Institutions and the Judiciary of the Slovak
Republic — an armed formation deals with the organization of execution of sentences,
arrests, protection of objects of the system of execution of punishment, ensuring the
protection of order in the organs of justice. Among other things, it includes: Directorate-
General, penitentiary institutions for minors, medical institution for accused and convicted
persons. The Directorate General controls the activities of the penitentiary institutions
and is subordinated to the Ministry of Justice of the Slovak Republic [14, c. 136].

For the work, the personnel of the Corps Protection Prison and Institutions of Justice of
the Slovak Republic is initially carried out an adaptation period, then basic training, followed
by training personnel for obtaining the appropriate professional qualifications [14, c. 137].

At the same time, the solving legal regulation of penitentiary bodies activities and
institutions in Germany falls within the competence of land (Landern) [8, c. 241]. Thus,
it follows from the foregoing that, in spite of the state's membership in one legal family,
the procedure and conditions for the execution and serving of sentences in the form of
deprivation minors’ liberty for a certain period are different, not only as sources of legal
regulation. Although the common features are still there. In particular, in all states of this
type there are separate penitentiary systems that are part of the system of executive
power, but the level of their independence is different. Prior to that, penitentiary
institutions are generally subordinated to the ministry (minister) of a particular state.

Representatives of the Anglo-Saxon type of legal system are the United States and
the United Kingdom of Great Britain and Northern Ireland. However, we will look at the
peculiarities of sentencing in the form of deprivation of liberty for a certain period for
juveniles not in the United Kingdom as a whole, but only in England, since Scotland and
Northern Ireland have a certain degree of autonomy in this matter (henceforth. — M. K.)
and in Wales the same punishment system is functioning as in England. Moreover, in
these parts of the kingdom (Scotland and Northern Ireland) there is a mixed legal system —
along with laws, there is a common law, doctrine and customs. Therefore, we can take
England and the United States as a model countries of the Anglo-Saxon type.

So, first of all, we note that the main source of law in the Anglo-American legal
system is a precedent. However, in England, a significant role also plays a common law,
customs and statute law (laws passed by the parliament). This was also reflected in the
legal regulation of the penitentiary system of the United Kingdom of Great Britain and
Northern Ireland. Thus, the activities of the penitentiary institutions of England (as well
as Wales) are governed by a set of precedents, norms of criminal, criminal procedure and
penitentiary law, a special law «On Prisons» — 1952 and several other laws, as well as the
Prison Rules, which have found their logical continuation and supplementing the relevant
instructions and orders issued by Her Majesty's Prison Service [9, ¢. 195-196].

Formally, the work of the penitentiary system in England is managed by the Interior
Minister, who is legally responsible for «general control» over the prison system and has
the right to «act and issue instructions» necessary for this. In fact, virtually all affairs
related to the execution of sentences are administered by the Her Majesty's Prison
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Service, a multi-level organizational structure that allows operational control over all
elements of the system [2, c. 23; 9, c. 196].

In addition, in the organizational and managerial mechanism for the execution of
sentences in England there are managers of women's prisons and a juvenile prison
manager who perform similar functions, taking into account the specifics of their
correctional institutions subordinate to them [9, c. 196].

British prisons maintain strict rules and rigorous security measures [9, c. 195].

So, the main features of the penitentiary system in England are lack of a single
codified act in the field of execution of sentences, which, however, does not interfere
with the continuous process of improving the conditions for serving sentences in the
prisons of England, maintaining security and order; the existence of a parallel prison
management system — managers — for minors and women.

In England, considerable attention is paid to improving the conditions for serving
sentences in prisons. This process always begins with the consideration of such issues as:
1) clarification that includes ill-treatment (which of the measures applied to the convicted
are cruel, inhumane), solitary confinement, deterrence; 2) remedies: reviews, complaints
procedures, disciplinary offenses, magazines, delineation of various categories of
prisoners; 3) material conditions: food, lighting and ventilation, personal hygiene,
sanitary conditions, clothes and bedding, overcrowding of the chambers; 4) modes and
classes: contacts with the outside world, outdoor walks, education, free time, religion,
useful work; 5)medical care: obtaining medical care, medical care for women,
transmissible diseases, medical personnel, 6) personnel of the institution of serving a
sentence: general provisions, staff training [14, c. 135].

The penitentiary system in the United States differs from the penitentiary system in
England. First of all, the difference lies in the fact that the activities of federal prisons are
regulated by special legislation: the norms of the section «Prison and Prisonersy, chapter
XVII «Codified Criminal and Criminal Procedural Law.» [9, ¢. 194].

Secondly, for minors convicted in the United States of America, special penitentiary
institutions - reformists, or educational schools run by the Federal Ministry of Justice and
the State Penitentiary Administration — have been created [14, c. 135]. All questions
related to the prison are decided by the governor, who creates a governor's commission
of eight people, being ordinary citizens of the state, to solve the issue of conditional-
advance release. The decision of the commission is final and can not be appealed, all
interested persons can learn about it [9, ¢. 194].

In the case of Scotland and Northern Ireland as representatives of a mixed type of
legal system, the Scottish Executive and Northern Ireland Office, respectively, are
administered by the Scottish Executive Officer, rather than by the Interior Minister of
England (as in Wales). In fact, the execution of sentences in these countries is dealt with
by the relevant prison services of Northern Ireland and Scotland.

The execution of juvenile delinquency in Muslim countries (for example, in Iraq,
Saudi Arabia, the United Arab Emirates) has its own peculiarities. First of all, by
examining their legal system, it is immediately apparent that the states of this subtype of
legal system are distinguished by the fact that Islam plays an essential role in their right.
It is precisely this, in our opinion, and it is worth paying attention when considering the
peculiarities of serving sentences in the form of deprivation of minors’ liberty for a
certain period. Let's consider this on the example of Iraq.

Thus, the penitentiary law of Iraq consists of the Constitution, criminal law, custom,
jurisprudence and resolutions of the Council of the Revolutionary Command and the
People's Council, which for centuries formed under the influence of the Islam legal
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concepts [5, c. 8]. As a result, criminal-law requirements are inextricably linked with
religious and moral ones. Muslim law does not know the clear distinction between
secular and spiritual functions, aimed at preserving the unity of the spiritual and secular
power, religion and the state [10, c. 9].

Criminal liability of minors is determined by the severity of their crime. However, in
Art. 67 of the Iraqi Criminal Code it is recommended to give preference to a warning and an
exploratory conversation with parents or guardians about the use of punishment. At the same
time, if the court finds this level of punishment insufficient, the child may be sent to a special
school for a period from six months to three years [1, c. 129]. According to the Law «On the
Welfare of Minors» in 1983, the criminal conviction of a minor (imprisonment for a certain
term — MK) can be applied to a person aged seven to eighteen (adolescence) [1, c. 129].

The enforcement of criminal court decisions rests with the Penitentiary Service of
Iraq [1, c. 129].

Thus, we can confidently assert that in Iraq, which belongs to a Muslim legal family,
the execution of a sentence imprisonment for a certain period, albeit under the influence
of continental and Anglo-American law, continues to exist under the influence of the
Islam concepts. Yet, the parents of a minor offender play a significant role in this process
(in particular, conversation with them has the advantage over the actual use of
punishment) at school, which is not noticeable in other states of legal system.

Despite this, a few words need to be said about the penitentiary systems of Japan
and Norway, which are distinguished from other systems.

Thus, in the second half of the 19th century, a criminal law and penitentiary law of
the Western standard was created in Japan [14, c. 137]. Like the laws of other states, the
Law of Japan «On Minors» (Part 1, Article 58) provides for the possibility of conditional
release of a minor, and the priority measures for correction in prisons in Japan which is
the labor of prisoners [14, c. 137]. Despite this, the characteristic feature of the Japanese
penitentiary system is the classification of the convicts [11, c. 180-181]. All those
sentenced to imprisonment first go to the classification centers, whereby they can be sent
to penitentiary institutions, in particular, for persons under the age of 20 [14, c. 137]. The
penitentiary institutions of Japan, which are serving a sentence of imprisonment for minors,
include educational (schools for the training of minors) and correctional facilities (separate
prisons for minors). Punishment in the form of imprisonment for minors occurs either in a
special way appointed to a penitentiary institution, or in a specially designated part of the
penitentiary institution, or in an institution designated for detention. In these institutions,
the juvenile can be until he reaches the age of 26 years [11, c. 178-179, c. 182].

The prison policy of Norway aims to ensure that the prison does not look like a
prison. For this reason, for example, in the «Halden Fengsel» prison, the caretakers go
without weapons, dine regularly with prisoners and engage in sports together with them.
Moreover, half of the supervisors are women, since, according to the prison authorities,
this reduces the aggressiveness of prisoners [3, c. 23].

Minors, convicted in the prisons of Norway, are few and they are kept in separate
centers for juvenile offenders in adult prisons [3, c. 41].

Regarding states with a religious-community type of legal system, the execution of
juvenile imprisonment also has certain features compared to those mentioned above. In
particular, we note that the list of such states includes India, the countries of the Far East
and a number of African states in which the spread of Islam has not been spread. So,
despite the existence of legislation passed by parliament or government of these states, the
inhabitants of the countries adhere to those rules that are spread in their community,
community, tribe or other community. And among the system of punishment for crimes




M. Kuzma
98 ISSN 0136-8168. BicHuk JlbiBCbKOrO YHiBepcuTeTy. Cepis topuanydHa. 2017. Bunyck 65

there is a beating with sharps or sticks, stoning or the principle of a tallion or blood revenge
[7]. At the same time, deprivation of liberty for a certain period is not actually applied.

Based on the above, we can conclude:

First, the common feature of penitentiary systems of states with different legal
systems is that they are created and operate in accordance with the law or the system of
laws. It all depends on the state system, since in the unitary states, this issue is regulated
by one law, and in the federations — federal law and legislation of the federation subject.

Secondly, in all states, where punishment is imposed in the form of deprivation of minors’
liberty for a certain term, the latter serve him in specialized institutions, separate from adults.

Thirdly, in the states of the religious-communal subtype of legal systems,
punishment is not used in the form of deprivation of liberty, even if it is provided for by
the current legislation, which is conditioned by the fact that the population adheres not to
laws, but to customs or religious norms.

And, finally, the last feature of punishment in the form of minors’ imprisonment for
a certain period, which we will allocate, is different from conditions for serving a
sentence in other states. Moreover, the penitentiary systems of Japan and Norway
deserve special attention here, where the following conditions for serving a sentence are
created, so that the juvenile convict does not feel the negative influence of punishment
and does not want to commit crimes in future.
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OnuncaHo icTopito CTAHOBMEHHS | PO3BUTKY KPUMIHANbHO-BUKOHABYMX YCTaHOB ANt HEMOB-
HOMITHIX, PO3rMAHYTO OCOBMMBOCTI Ta MNOKAa3aHO BIAMIHHOCTI BUKOHAHHSA MOKapaHHA y BuAi
no36aBneHHst BOMi LLOAO HEMOBHOMITHIX Y Pi3HMX MPaBOBUX CUCTEMAXx, PO3KPUTO CTPYKTYpY
KpVYMIHarNbHO-BUKOHaBUMX (MEHITEHLiapHNX) 3aknafiB Ans HEMOBHOMITHIX Yy Pi3HWMX AepkaBax,
0CcobnMBO Y BUCOKOPO3BMHEHMX 3axigHoeBponernchkunx kpaiHax i y CLUA. Takox y cTtaTTi 3BepHyTO
yBary Ha NpaBOBE peryrnoBaHHs BUKOHAHHS NOKapaHHs y BUAi N030aBneHHs BOIi HA NEBHWIN CTPOK
Y Pi3HUX Aepxasax i Tunax npaBoOBUX cUCTeM. ABTOp, OKpiM TOrO, 30CEPEAMBCS Ha 3B'A3KY MiX
KPVYMiHarNbHO-BUKOHABYMM i KpUMiHaNbHMM 3aKOHO4ABCTBOM, OCOBMMBO Lie CTOCYETLCA AMOHIi Ta
Ipaky. He 3anuwieHo no3a yBarot i 3anydeHHs1 HEeMOBHOMITHIX A0 npadi. Kpim Toro, Ha niacrtasi
aHanisy 3aranbHOTEOPETUYHNX NONOXeEHb i BiANOBIAHOI NiTepaTypn aBTop AOXOAWTb BUCHOBKY, LLIO
y AepxaBax 3i 3BM4AEBOI0 CMCTEMOIO MNpaBa 3aCTOCYBaHHSA MOKapaHHs y BuAi no3basrneHHs BOni
LLIOOO HEMOBHOMITHIX Aye obMexeHo. Te came CTOCYeTbCsi NEHITEHLapHUX CUCTEM Y AepxaBaXx,
[e noLumpeHe MycyribMaHCbKe Npaso.

Po3snoBigatoum icTopito BUHUKHEHHS | PO3BUTKY NEHITEHUiapHUX YCTaHOB ANsi HEMOBHOMITHIX
3a KOPAOHOM, HarosioleHO Ha TpyaHoLlax, sKi ChiTKanu 3aCHOBHUKIB MepLUMX YCTaHOB Ans
HEMOBHOMITHIX 3NnoYnHLUiB. 30KpeMa, cnovaTky He Oyno andepeHuiadii nokapaHb LLoA0 HENoB-
HOMiTHIX | gopocnux. Tak camo, Sk i He Byno BNpoBagXXeHO pPO3AiflbHE TPUMaHHS JOPOCIMUX i
HEMOBHOMITHIX 3aCyKEHUX, HE BPaxOoBYBanNuncst NCUXOMOoriYHi 0COBNMBOCTI HEMOBHOMITHIX OCI6
Towo. NpoTe, aBTOp 3BEPHYB yBary Ha Te, LLO, HE3BaXawuu Ha BCi HeBAadi, yMOBU Biady-
BaHHA MOKapaHHsA y BWUAi N036aBneHHsA BOMi HA MEBHMIN CTPOK LLOAO HEMOBHOMITHIX MOCTINHO
noninLyBanuncs, CTPYKTypa NEHITeHUiapHMX YCTaHOB BAOCKOHanooBarnacs, a BignoBigHe 3aKOHO-
[aBCTBO PO3BMBANOCs, LLIO NPU3BENO A0 CTBOPEHHSA MiDKHAPOAHWX MPaBOBMX HOPM (CTaHAApTIB).

AHanisytoun NopsaoK i YMOBM BUKOHAHHS Ta BigbyBaHHSA nokapaHHs y Buai no3basneHHs
BOMi Ha MEBHWIA CTPOK LLUOAO HEMOBHOMITHIX B iHWWX AepXaBax, aBTOP 3a3HA4MB TaKOX i
0CcOo6NMBOCTI MPaBOBOrO PEryrOBaHHS Y KOXHIN 3 po3rnsagyBaHWX AepxaB. 3okpema, y Uuin
CTaTTi 3a3Ha4eHo, L0 BOHO 3aneXuTb He TifbK1 Bif TNy NpaBoOBOI CUCTEMU Y NEBHIN AepxaBi,
a n Big popmu gepxaBHOro ycTpoto Ta hopMu NpasniHHS TOLLO.

OKpeMo y Ui cTaTTi BUAINEeHo NOpsiAoK i YMOBU BUKOHAHHSA Ta BifOyBaHHsI MOKapaHHs y
BMAi no3baBreHHs Bofli Ha MEBHWUIA CTPOK LLOAO HermoBHOMITHIX y Hopgerii, CrnoBayvynHi i B
Anowii. He omuHyB aBTOp i cneundivHy neHiTeHuiapHy cucteMmy Cnonydennx LLTaTtiB Amepuku.
3okpema, HaronocMB Ha TOMY, L0 NOPSA i3 AePXXaBHUMMW KPUMiHANbHO-BMKOHABYMMM YCTaHO-
BaMu AN HEMOBHOMITHIX, AKi 3acymkeHi A0 no30aBneHHs BOMi Ha MEBHWWA CTPOK, Ai0Tb
aHarnorivHi npMBaTHi 3aknagu.

BvicnoeneHo cnogisaHHs, LLO KpaLli JOCArHEHHsS 3apybixkHOro AOCBiAY BUKOHAHHSA NOKapaHHS
y BuAi No30aBneHHsa BOJMi Ha MEBHWW CTPOK LLIOAO HEMOBHOMITHIX OGyae BpaxoBaHO nig yac
pedopMyBaHHS YKpaiHCbKOI NEeHITEHLiapHOi CUCTEMMN.

Knroyosi criosa: BUKOHaHHSA NokapaHHs y BuAi No30aBneHHs BOrMi LWOA0 HEMOBHOMITHIX;
neHiTeHUiapHa ycTaHoBa (3aknaf); ynpaBIiiHHS CMCTEMOIO BMKOHAHHSA MOKapaHb; NpaBoBa
cuctema.



