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The article examines the problem of differentiation of criminal responsibility for abuse of
authority. It examines the criteria for differentiation of criminal responsibility for abuse committed by
officials following the amendments to the Criminal Code of Ukraine made in 2011 by the law Ne
3207-VI dated April 7, 2011. The article analyses the appropriateness of criminal responsibility
differentiation in examined group of crimes bearing in mind the criteria selected by Ukrainian
legislators. While analyzing the changes, the author considers provisions of the United Nations
Convention against Corruption and employs the method of systematic interpretation of criminal code.

In this research the author concludes that the responsibility of the officials should be
differentiated on the basis of the essence of functions they perform. Based on that, criminal
responsibility for abuse of power, and criminal responsibility for abuse of office irrespectively of
ownership forms of enterprise, institution, or organization should be established separately.
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Numerous amendments to the Criminal Code of Ukraine [3], concerning crimes in
the area of official activities and professional activities related to the provision of public
services, establish a need in fundamental research in this area. Actually, these changes
are mainly related to the differentiation of criminal responsibility for the group of crimes
which are examined in the framework of this article.

Amendments to the Criminal Code of Ukraine, differentiating criminal
responsibility for power abuse, create a necessity to analyze the feasibility of such
differentiation, the criteria by which it is carried out, which in turn also establishes an
urgency to analyze the penalties of rules which provide responsibility for service abuse.

Till 2011, the only general rule establishing criminal responsibility for official crimes
was Art. 364 of the Criminal Code of Ukraine «Abuse of Power or of Official Status».

In 2011, Criminal Code of Ukraine was corroborated by Art. 364 «Abuse of
authority by an official legal entity of private law, regardless of its legal formy.

Thus, up to now legislator has established such responsibility for the abuse in office
by officials of public and private sector:

Criminal Article 364. Abuse of Power or | Article 364-1. Abuse of Official
Code Article | of Official Status Authority by an Officer of a
Private Law  Legal  Entity
Irrespective of Organizational-
Legal Form

Crime Abuse of power or of official | Abuse of official authority, that is,
Composition status, that is, a deliberate, | deliberate, with the purpose of
motivated by lucrative self- | gaining  illegal  benefits  for
interest, or other personal | him/herself or for other persons, use
interest, or interests of third | contrary to the interests of the
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parties, use by an official of | private law legal entity concerned
power or of official status | irrespective of the organizational-
contrary to the interests of | legal form thereof, by an officer of
service, where such abuse caused | such legal entity of his/her authority,
substantial damage to the | where such use caused substantial
protected by law  rights, | damage to the protected by law
freedoms, and interests of | rights or interests of individual
individual citizens, or state or | citizens, or state or community
public interests, or interests of | interests, or interests of legal entities
legal entities

Sanction | Shall be punishable by corrective | Shall be punishable by fine in the
labor for a term of up to two | amount of one hundred and fifty to
years, or by imprisonment for a | four hundred tax-exempt minimum
term of up to six months, or by | incomes of citizens, or by corrective
restriction of freedom for a term | labor for a term of up to one year, or
of up to three years, concurrently | by imprisonment for a term of up to
with deprivation of the right to | three months, or by restriction of
hold certain positions, or to | freedom for a term of up to two
engage in certain activities, for a | years, concurrently with deprivation
term of up to three years and | of the right to hold certain positions
with fine in the amount of two | or engage in certain activities for a
hundred and fifty to seven | term of up to two years.
hundred and fifty tax-exempt
minimum incomes of citizens.

Aggravation- | Same action where it caused | Same action, if caused grave
aggregate grave consequences, consequences,
term

Sanction | shall be  punishable by | shall be punishable by fine in the
imprisonment for a term of | amount of four hundred to nine
between three and six years | hundred tax-exempt  minimum
concurrently with deprivation of | incomes of citizens, or by detention
the right to hold certain | for a term of up to six months, or by
positions, or to engage in certain | imprisonment for a term of three to
activities, for a term of up to | six  years, concurrently  with
three years and with fine in the | deprivation of the right to hold
amount of five hundred to one | certain positions or engage in certain
thousand tax-exempt minimum | activities for a term of up to three
incomes of citizens.. years.

As could be inferred, the legislator differentiated responsibility for abuse of office

by the criterion of belonging the official to public or private law entity.

But we consider this differentiation inappropriate and unsubstantiated because of a
number of reasons such as:

1) Criminal Code of Ukraine was supplemented by art. 364-1 to implement the
United Nations Convention against Corruption [2], namely according to Art. 12, each
State Party shall take measures, in accordance with the fundamental principles of its
domestic law, to prevent corruption involving the private sector, enhance accounting and
auditing standards in the private sector and, where appropriate, provide effective,
proportionate and dissuasive civil, administrative or criminal penalties for failure to
comply with such measures.
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However, to our opinion, with the purpose of fulfilling the Convention it was
enough to clarify the rule regarding the criminal liability for official abuse precisely in
the private sector, because in the Convention does not provide for different penalties in
the public and private sectors in this context, as it is described in Art. 364-1 of the
Criminal Code of Ukraine.

2) Such differentiation is inconsistent. For example, in chapter XVII of the Criminal
Code Ukraine criminal responsibility is differentiated by criterion of belonging to the
officer of a entity of public or private law. However, in Chapter XVII of the Criminal Code
of Ukraine only general rules are contained. They provide criminal responsibility for abuse
of office. In other chapters of the Criminal Code of Ukraine there are many special rules on
them, in which criminal responsibility for such criteria’s is not differentiated. For example:
in art. 172 Criminal Code of Ukraine «Gross violation of labor law» criminal responsibility
for such criteria’s is not differentiated. Art. 173 Criminal Code of Ukraine «Gross violation
of an employment contract» contain one more non-compliance, because the disposition of
this article states: «Any gross violation of an employment contract by any official of an
enterprise, institution or organization regardless of their type of ownership...», namely here
an enterprise, institution, organization are classified by the form of ownership at that time,
when in art. 364 and 364-1 —by the form of creation. In fact, according to p. 2, Art. 81 Civil
Code of Ukraine [4], legal entities shall be divided to the legal entities of the Private Law
and those of the Public Law. Legal entity of the Private Law shall be organized on the basis
of constituent documents according to Article 87 Civil Code of Ukraine. Legal entity of the
Public Law shall be established by the regulatory Act of the President of Ukraine, the state
power authority and the power authority of the Autonomous Republic of Crimea or the
local self-government body.

The same inconsistency is in Art. 175 Criminal Code of Ukraine. Responsibility is
not differentiated in all articles containing aggravating circumstances «through abuse of
office position», «a person with abuse of office», «officer» and etc.

2) As we know, public relations concerning the correct activities of public
authorities, local governments, their staff, enterprises, institutions and organizations
irrespectively of ownership forms, persons providing public service are attributed to the
generic object of criminal offenses in office.

Yet, as we see it, correct activities of public authorities, local governments, their
staff, enterprises, institutions and organizations irrespectively of ownership forms is not
an end in itself of Unit XVII of Special part of Criminal code of Ukraine. First of all,
human rights and legally protected interests are protected in law-governed state. Thus,
committing a service offense, the offender harms not only the right of the enterprise,
institution or organization, but the one of a person (citizen), for which the official
performs his powers. Human rights must be guaranteed the same regardless of whether
that person interacts with the public official or employee of the private sector.

3) Continuing p. 2 it should be noted that in law-governed state, where all the
property rights holders shall be equal before the law as provided by Art. 13 of Ukraine’s
Constitution [1], undertaking of inappropriate activities by public enterprises, institutions
and organizations more important than the activities of private enterprises, institutions or
organizations is not deemed to be correct.

Establishing lower criminal responsibility for officers of private law than for officers
of public law, we are privileging abuses committed by officers of private law, which is
unacceptable, because any abuse negatively impacts human rights, freedoms and legally
protected interests.

Today, many companies created by administrative act of the President of Ukraine,
state authorities, authorities of the Autonomous Republic of Crimea or local government



M.-M. Yatsynina
176 ISSN 0136-8168. BicHuk JlbBiBCbKOrO YHiBepcuTeTy. Cepis topuanydHa. 2016. Bunyck 63

are corporatized and act on the basis of statutory documents in accordance with Article
87 of the Civil Code of Ukraine. Therefore, in modern terms the boundaries between
enterprises of private and public law are rather blurred.

Also many holdings, corporations and groups etc. consist of various by form of creation
entities, and they are working for the one outcome and follow the same principles.

Thus, by its nature, official abuses committed by public law official and abuses
committed by private law official, is identical.

In this context, we consider to highlight the most common and necessary signs of
abuse committed by officials and persons who provide public services, such as:

1) abuse is committed within the competence.

Powers which are used must necessarily be enshrined in the legal act or individual
act as officer powers;

2) abuse is committed with help of special powers.

A person can abuse only those powers, opportunities which are given for realization
its activities and which is not her natural rights or opportunities;

3) abuse violates the proper activity of such person;

The abuse are actions, contrary to the rules laid down for undertaking of certain activities.

4) to leverage from it for themselves or others is the goal of official abuse.

5) abuse corrupts of public authorities, local governments, their staff, enterprises,
institutions and organizations irrespectively of ownership forms.

6) abuse harms person (citizen) rights and legally protected interests.

As we have already noted, correct activities of public authorities, local governments,
their staff, enterprises, institutions and organizations irrespectively of ownership forms is not
an end in itself of Unit XVII of Special part of Criminal code of Ukraine. First of all, human
rights and legally protected interests are protected in law-governed state. Thus, committing a
service offense, the offender harms not only the right of the enterprise, institution or
organization, but the one of a person (citizen), for which the official performs his powers.

According to the p. a Art. 2 of Convention «Public official» shall mean: (i) any
person holding a legislative, executive, administrative or judicial office of a Signatory,
whether appointed or elected, whether permanent or temporary, whether paid or unpaid,
irrespective of that person’s seniority; (ii) any other person who performs a public
function, including for a public agency or public enterprise, or provides a public service,
as defined in the domestic law of the State Party and as applied in the pertinent area of
law of that State Party; (iii) any other person defined as a «public official» in the
domestic law of a State Party. However, for the purpose of some specific measures
contained in chapter II of this Convention, «public official» may mean any person who
performs a public function or provides a public service as defined in the domestic law of
the State Party and as applied in the pertinent area of law of that State Party.

To our opinion, Convention emphasizes on the functions performed by the officer.
This means that the differentiation of criminal responsibility for official crimes should be
made by function performed by the officer. Therefore, abuse of official position by an
official of public law and abuse of official position by an official of private law have the
same legal nature, character and degree of public danger. Thus, in our opinion, the same
criminal responsibility should follow the abuse. Officers, which perform organizational
and directing functions or administrative and economic functions and which are not
authorized to perform state or local governing functions should be responsible for abuse
of office. Sanction for individuals carrying out organizational and directing functions or
administrative and economic functions in enterprises, institutions and organizations of
state and municipal property, and in private enterprises, institutions and organizations
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must be the same. To our mind, the responsibility for the abuse of power (authority)
should be provided by another article of the Criminal code. We consider, such abuse has
a higher level and degree of public danger. Subjects of abuse of power (authority) are
individuals who in accordance with the Law «On prevention Corruption» are authorized
to perform state functions or the duties assigned to local government.

As for the abuse of power by persons who provide public services, we believe that
the legislator properly established criminal responsibility for abuse of power by persons
who provide public services, and this differentiation is justified, because it concerns other
type functions.

From these facts, one may conclude that the responsibility of the officials should
be differentiated according to the functions they perform, thus criminal responsibility
for abuse of authority, and criminal responsibility for abuse of office irrespectively
of ownership forms of enterprise, institution, organization should be established
separately.
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HocnimkeHo npobnemu andepeHuiauii KpumiHanbHOI BiANOBIAANbHOCTI 3a CnyXO0OBi
3MOBXUBAHHSA, KpuTepii AudepeHuialii  KpumiHanbHOI  BignoBiganbHOCTI  3a  CnyOoBi
3MOBXWMBaHHA nicna BHeceHHs 3MiH Ao KK Ykpainn y 2011 poui 3akoHom Ne 3207-VI Big
07.04.2011. lMpoaHanizoBaHO AOUINbHICTE AMdepeHuiaLii KpumiHanbHOI BigNOBIAANBHOCTI
AocnigXyBaHOI rpynu 3NoYMHIB 3a KpUTEpiaMu, ski BUbpaB yKpaiHCbKi 3akoHodaseub. Takui
aHani3 npoBefeHo, BpaxoBytoun nomnoxeHHst KonseHuii Opranisauii O6’egHaHmx Hauin npotu
KOpynuii Ta BUKOPUCTOBYIOYM METO, CUCTEMHOIO TIYMa4eHHS KpUMIHANbHOTO 3aKOHY.
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MeTogom y3aranbHeHHs BUAINEHO Han3aranbHili Ta HEOOXiAHI 03HaKM 3MOBXUBAHHS, SKi
BUYMHSOTb Cry60Bi 0cobu Ta ocobu, Lo HaaarTb NyGniyHi nocnyru.

3asHaueHo, L0 3a CBOEK NPMPOOOHD 3MOBXUBAHHA CNY>X00BMM CTaHOBULLEM CNyX60BOHO
ocoborw nybniyHOro npaBa Ta 3MOBXUBAHHA MOBHOBAXEHHAMM CNy00BOK 0CO60H0
npvBaTHOrO NpaBa MawTb OAHAKOBY MPaBOBY MpPMpOAY, XapakTep Ta CTyniHb CYCNinbHOI
Hebe3neku, TOMy, Ha Hawy AyMKY, 3@ TaKi 3MOBXWBaHHA Mae OyTu BCTaHOBMEHa OAHaKOBa
KpMMiHanbHa BignoBiganbHicTb. Ocobu, sKi BUKOHYKOTb OpradisauinHo-posnopsaadi abo
agMiHiCTpaTUBHO-rocnoAapchbki MYHKUiT i MPU LbOMY HE € YNOBHOBa)KEHUMW Ha BWKOHAHHSA
dyHKUIn gepxaBn abo MICLEBOro CamMOBpsSiAyBaHHS, MOBWHHI HECTW BignoBiganbHICTL 3a
3MOBXUBAHHSA MOBHOBAXEHHAMMW, MPU LbOMY KpuMiHanbHa BiAMoOBiAanbHICTb (caHKUig) ons
0cib, Lo BUKOHYIOTb OpraHisauinHo-po3nopsadi abo agmMiHicTpaTMBHO-rocnogapcbKi yHKLUIT Sk
y nignpyemcTBax, ycTaHoBax, opraHisauifx AepXaBHoi Ta KOMyHanbHOI hopMKU BNAcHOCTI Ta 1
y NignpvemcTBax, ycTaHoBax, opraHisauisix npuBaTHoi (oopMm BracHoOCTi Mae GyTn ogHakoBa.

HaronoweHo, Wo BignNoBiAanbHICTL 3a 3MOBXMBaHHA Bragot Tpeba nepenbaunTtn B
iHWIM CTaTTi KPUMIHANbLHOIO 3aKOHY, OCKIMbKM 3MOBXMBaHHA Bragol Mae BULLMIA piBEeHb Ta
CTyniHb cycninbHoi Hebe3dnekn. Cyb’ekTammn Takoro 3rMo4vmHy € ocobwu, dki srigHo 3i 3Y «[po
3anobiraHHA» Kopynuii € ocobamu, ynoBHOBaXXEHUMW Ha BUKOHaHHA (DYHKUIN AepxasBu abo
MiCLUEBOro camoBpsifyBaHHA. AKLEHTOBAHO yBary Ha TOMY, WO 3aKOHO4ABELb MpPaBUSbHO
OKpPEMO BCTaHOBMB KpMMiHamMbHy BiANOBIAANBHICTb 3@ 3MOBXUBAHHA MOBHOBAXEHHSMU
ocobamu, ki HagaloTb nNybmiyHi nocnyrn i Taka gudepeHuiauia € o6rpyHTOBaHO, amke
iAeTbCA NPO IHWWA BUA, PYHKLIN.

Y pesynbTati JOCNISKEHHS aBTOp MiACYMOBYE, LLO BigNoBiAanbHICTb crnyx6oBux ocib
Tpeba gudepeHuioBaTh 3a (PYHKUIAMU, SKi BOHW BUKOHYHOTb, BiAMNOBIAHO AOLINBHO OKPEeMo
BCTAHOBWUTU KpUMiHaNbHy BiAMNOBIOANbHICTL 32 3MOBXWBAHHS Bnagold Ta OKPEMO 3a
3MOBXWBAHHS MOBHOBAXEHHSIMM CIy>K60BOK 0COO0H0 HE3aneXHO Bif BUAY HOpUANYHOIT ocobu.

Knroyosi criosa: cnyboBe 3MOBXMBaHHS, 3MOBXMBaHHSA Brajolo, 3MOBXUBAHHSA Cryx60-
BWM CTaHOBULLIEM, 3TOBXUBAHHSI MOBHOBaXXEHHSIMU.



