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The article substantiates that the right to appeal and cassation of the rulings, which are
issued as a result of solving the issue of securing a claim by suspension of acts (an individual act
or a normative legal act) of subjects of imperious plenary powers, is a component of a person's
constitutional right to judicial protection.

The problems related to the appeal of the rulings issued as a result of the resolution of the
issue of securing a claim by suspension of an individual act or a normative legal act are singled
out. Among the main problems of this category are, in particular: the absence of indication in
Chapter 10 of Section | of the Code of Administrative Proceedings of Ukraine of the possibility of
appealing the court ruling on returning the application for securing a claim to the applicant
without consideration; failure to take into account the requirements for legislative technique when
setting out the provisions of the Code of Administrative Proceedings of Ukraine, which are
related to the cassation of the court rulings of the appeal instance on issues of securing a claim.

As part of solving the above-mentioned problems, amendments to the Code of
Administrative Proceedings of Ukraine are proposed.

It is substantiated that the introduction of appropriate amendments to the Code of
Administrative Proceedings of Ukraine will allow improving the administrative procedural
legislation in the part of appeals of rulings which are issued as a result of solving an issue of
securing a claim by suspension of an individual act or a normative legal act and will increase the
effectiveness of the judicial form of protection of rights, freedoms and interests of individuals.
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The right to appeal and cassation of a court decision, in particular, a ruling which is
issued as a result of solving the issue of securing a claim by suspension of acts (an
individual act or a normative legal act) of subjects of imperious plenary powers, is a
component of the guaranteed by Art. 55 of the Constitution of Ukraine everyone's right
to judicial protection. The given opinion is formulated taking into account the legal
position of the Constitutional Court of Ukraine that «the realization of a person's right to
judicial protection is the possibility of appealing the court decisions in courts of appeal
and cassation. Revision of court decisions in accordance with appeal and cassation
procedures guarantees restoration of the violated rights and legally protected interests of
a person and a citizen» [14]. However, the study of the provisions of the Code of
Administrative Proceedings of Ukraine (hereinafter referred to as CAP of Ukraine) gives
rise to certain doubts as to whether all rulings which are issued as a result of solving the
issue of securing a claim by suspension of acts of subjects of imperious plenary powers
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can be subject to appeal and cassation. The arguments above determine the relevance of
choosing the topic of this research.

The issue of securing a claim in administrative proceedings is partially discussed in
the works of such scholars as N. P. Poberezhna [5], S. A. Martsynkevych [3], T. O. Tur
[16], I. V. Diorditsa [1], V.A. Siomina [15] and others. However, the issue related to the
appeal and cassation of the rulings issued as a result of solving the issue of securing a
claim by suspension of an individual act or a normative legal act, has not been subject to
a comprehensive and exhaustive study.

The purpose of the article is to determine the problems associated with appeal and
cassation of the rulings issued as a result of solving the issue of securing a claim by
suspension of acts of subjects of imperious plenary powers.

The right of a person to appeal rulings which are issued as a result of solving the
issue of securing a claim is enshrined in Part 8 of Article 154 of CAP of Ukraine. Thus,
this regulatory provision says that «a ruling on securing a claim or refusing to secure a
claim can be appealed» [2]. From the content of this legislative provision, it can be
inferred that the following two types of rulings are subject to appeal, which are issued as
a result of solving the issue of securing a claim by suspension of acts of subjects of
imperious plenary powers: 1) a ruling to secure a claim by suspension of an individual
act or a normative legal act; 2) a ruling on refusal to secure a claim by suspension of an
individual act or a normative legal act.

Still unsolved is the issue of appealing the ruling to return the application for
securing a claim by suspension of an individual act or a normative legal act to the
applicant without consideration. Resolving this question through the prism of a literal
interpretation of the provisions provided in Chapter 10 of Section | of the CAP of
Ukraine, it can be stated that the ruling to return the application for securing a claim to
the applicant without consideration is not subject to appeal to a higher court. This is due
to the fact that in the chapter of the CAP of Ukraine devoted to the institution of securing
a claim there is no normative provision that would provide the possibility of appeal and
cassation of the above-mentioned ruling.

However, analyzing the provisions of the CAP of Ukraine devoted to reviewing
court decisions we can state the following:

—the ruling of the court of first instance to return the application for securing the
claim by suspension of acts of subjects of imperious plenary powers to the applicant
without consideration is subject to appeal. Our opinion is based on the provisions of
Clause 3 Part 1 of Art. 294 of the CAP of Ukraine, which claim that «separately from the
court decision, rulings of the court of first instance regarding the return of the application
to the plaintiff (applicant) can be appealed in accordance with the appeal procedure» [2].
Given that the above-mentioned legal provision is of a general nature, it is obvious that
its effect also extends to such a court decision as a ruling to return the application for
securing the claim by suspension of acts of subjects of imperious plenary powers to the
applicant without consideration. The objectivity of our position is additionally proved by
case law, from the study of which it follows that administrative appeal courts consider
appeals against rulings to return the application for securing the claim to the applicant
without consideration. For example, within the scope of administrative case Neo
380/2134/20, the Eighth Administrative Court of Appeal considered an appeal against the
ruling of the Lviv District Administrative Court as of 03.04.2020, which the application
to secure the claim by suspending the Lviv City Council's ruling of 09.19.2019 Ne 5429
«On Borrowing to the City Budget of Lviv» was returned to the applicant without
consideration. As a result of the review of the appeal, the Eighth Administrative Court of
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Appeals made a resolution as of 15.09.2020 [8], by which it cancelled the ruling of the
Lviv District Administrative Court as of 03.04.2020 and sent the case to the court of first
instance for further consideration;

—the ruling of the court of first instance to return the application for securing the
claim by suspension of acts of subjects of imperious plenary powers to the applicant
without consideration is subject to cassation. Our position is based on the provisions of
Part 2 of Art. 328 of the CAP of Ukraine, the content of which provides for the
possibility of a cassation against the ruling of the court of first instance to return the
application to the plaintiff (applicant), provided that it was reviewed in accordance with
the appeal procedure. In support of this opinion, we will give an example from case law.
Thus, within the framework of administrative case Ne 809/1092/18, cassation
proceedings were opened based on the cassation of Public Joint Stock Company "Delta
Bank" against the ruling of the Ivano-Frankivsk District Administrative Court as of
06.26.2018 to return the application for securing a claim to the applicant without
consideration and resolution of the Eighth Administrative Court of Appeal as of
20.05.2019, which upheld the ruling of the court of first instance. Based on the results of
the review of the cassation, the Cassation administrative court as a part of the Supreme
Court adopted a decision as of 30.09.2019 [9], which rejected the cassation and left the
court rulings of the courts of previous instances unchanged,;

—the possibility of a cassation against the ruling of the appeal court to return the
application for securing a claim by suspension of acts of subjects of imperious plenary
powers to the applicant without consideration is debatable. The difficulty of this issue
lies in the fact that Part 3 of Art. 328 of the CAP Ukraine provides an exhaustive list of
rulings of the appeal court that are subject to the cassation procedure, and among this list
there is no such a court decision as a ruling to return the application for securing a claim
to the applicant without consideration. It is from these considerations that the court of
cassation instance issues rulings on refusal to open cassation proceedings on cassation
against the rulings of the courts of appeal to return applications for securing a claim, in
particular by suspension of acts of subjects of imperious plenary powers to the applicant
without consideration (an example is the ruling of the Cassation administrative court as a
part of the Supreme Court as of 30.12.2020 in case Ne 932/7911/20 [10]).

However, it is worth emphasizing that the above position is not supported by all
judges of the cassation instance. In particular, the Justice of the Cassation administrative
court as a part of the Supreme Court Y. Bernaziuk expressed a dissenting opinion
regarding this issue and noted that «revising the rulings of the appeal court issued on
procedural issues, the Supreme Court provides the second (appeal) review of court
decisions, the right to initiate which is a constitutional guarantee. Therefore, when
deciding the issue of opening or refusing to open proceedings regarding the review of
rulings of the appeal court, made on procedural issues, the Supreme Court cannot be
guided by Article 328 of the CAP of Ukraine, which regulates the issue of the third
(cassational) review of a court decision» [4]. In our opinion, the conclusion of Y.
Bernaziuk is fully justified and formulated through the prism of everyone's constitutional
right to the second (appeal) review of a court decision. In view of the above, we conclude
that the predominant approach of the judges of the Cassation administrative court as a
part of the Supreme Court regarding the impossibility of a cassation appeal against the
ruling of the court of appeals to return the application for securing a claim to the
applicant without consideration is quite controversial.

Thus, on the basis of the above-mentioned research, we come to the conclusion that
the absence in Chapter 10 of Section | of the CAP of Ukraine of the indication of the
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possibility of appealing the ruling to return the application for securing a claim to the
applicant without consideration is a legislative gap that obviously contradicts the
principle of legal certainty. Therefore, in order to set out the provisions included in the
system of the institution of securing a claim in compliance with the requirements of the
legislative technique, we propose to supplement Part 7 of Art. 154 of the CAP of Ukraine
with a sentence as follows: «The ruling to return the application for securing a claim to
the applicant without consideration can be appealed».

The possibility of appealing the rulings of the court of first instance on securing a
claim by suspension of acts of subjects of imperious plenary powers or refusing to apply
the corresponding measure to secure a claim is not doubted by both scholars and
practitioners. This is explained as follows: 1) the right to appeal both the ruling to secure
a claim and the ruling to refuse to secure a claim follows from the literal interpretation of
Clause 2 Part 1 Art. 294 of the CAP of Ukraine, which establishes that «separately from
the court decision can be appealed under the appeal procedure the rulings of the court of
first instance regarding securing a claim, replacing a measure of securing a claim,
cancelling a measure of securing a claim, refusing to secure a claim, refusing to replace a
measure of securing a claim or cancelling a measure of securing a claim» [2]; 2) in the
decision of the Constitutional Court of Ukraine as of 28.04.2019 Ne 12-pri/2010 [13], the
conclusion is drawn that separately from the court decision, rulings of the court of first
instance both on securing the claim and on the refusal to secure the claim can be
appealed in accordance with the appeal procedure. The court of constitutional jurisdiction
emphasized that this interpretation of the provisions of the procedural law is
harmoniously consistent with such a principle of judicial procedure as the equality of all
participants in the legal process before the law and the court.

However, it is worth noting that the prospects of cassation of the above rulings are
different. As for the right to cassation against the ruling of the court of first instance to
secure a claim by suspension of acts of subjects of imperious plenary powers, it is
guaranteed by Part 2 of Art. 328 of the CAP of Ukraine, and therefore is quite widely
implemented within the scope of administrative proceedings (an example is case Ne
640/19556/21, in which the Cassation administrative court as a part of the Supreme Court
considered and partially satisfied the cassation of the National Commission for State
Regulation of Energy and Public Utilities, against the ruling of the District
Administrative Court of Kyiv City as of 15.07.2021 on securing the claim and the
resolution of the Sixth Administrative Court of Appeal as of 06.10.2021, which left the
ruling of the court of first instance unchanged [11]).

Instead, there are virtually no chances of a cassation against the ruling of the court of
first instance on the refusal to secure a claim by suspension of an individual act or a
normative legal. Case law demonstrates that filing a cassation against the above-
mentioned ruling has a single consequence — issuing a ruling on refusal to open cassation
proceedings (an example is the ruling of the Cassation administrative court as a part of
the Supreme Court as of 09.10.2020 in case Ne 540/1629/20 [12]). This opinion of the
court of cassation is substantiated by the following: 1) the CAP of Ukraine does not
contain a normative provision that would grant the right to cassation against the ruling of
the court of first instance on refusal to secure a claim; 2) in the resolution of the Grand
Chamber of the Supreme Court as of 15.09.2020 in case No 753/22860/17 [6], an
unequivocal conclusion was formulated that the cassation of the ruling of the court of
first instance on the refusal to secure a claim and the resolution of the court of appeal,
according to which such a ruling was left without changes is impossible. Also, the Grand
Chamber of the Supreme Court clarified that such limitation of the possibility of a
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cassation does not violate the right to implement the procedural guarantee of securing a
claim, since a person can re-initiate the issue of securing a claim if there are sufficient
grounds for this.

The study of the issue concerning the possibility of a cassation appeal against the
ruling of the court of appeal on securing a claim by suspension of acts of subjects of
imperious plenary powers or on refusing to apply the corresponding security measure,
gives the opportunity to express the following considerations:

— the ruling of the appeal court to secure a claim by suspension of an individual act
or normative legal act is subject to a cassation. This conclusion is formulated on the basis
of a literal interpretation of Part 3 of Art. 328 of the CAP of Ukraine, the provisions of
which establish the right to cassation against the court ruling of the appeal instance
regarding securing the claim;

—the ruling of the appeal court to refuse to secure a claim by suspension of an
individual act or a normative legal act is subject to cassation. It is important to pay
attention to the fact that it is quite difficult to reach the above conclusion operating only
with provisions of the CAP of Ukraine. The fact is that there is no clear regulatory
provision in the CAP of Ukraine that the ruling of the court of appeal on the refusal to
secure a claim can be appealed to the court of cassation. Therefore, proving our position,
we consider it necessary to pay attention to the resolution of the Grand Chamber of the
Supreme Court as of 18.05.2021 in case Ne 914/1570/20, which states that «in the
cassation procedure, among others, rulings of the court of appeal regarding securing a
claim can be reviewed (that is, both rulings by which an application for securing a claim
is satisfied, and rulings by which such securing is refused)» [7]. It is appropriate to
emphasize the fact that in the given court decision, the Grand Chamber of the Supreme
Court departed from its own legal opinion, set forth in the resolution as of 15.09.2020 in
case Ne 753/22860/17 [6], which stated the impossibility of cassation of the ruling,
according to which the appeal court refused to satisfy the application for securing the
claim. Thus, within the scope of case Ne 914/1570/20, the Grand Chamber of the
Supreme Court actually admitted its mistake and stated that the limitation of the
possibility of cassation of the ruling of the court of appeal on the refusal to secure a claim
is unjustified and narrows the content of the constitutional right of everyone to judicial
protection.

In our opinion, the existence of the above-mentioned position of the Grand Chamber
of the Supreme Court is positive and certainly plays an important role for law
enforcement, but the main priority for any legal state is the formation of clear
(understandable) legislative provisions, the content of which will not allow ambiguous
interpretation and complicate the mechanism of their use. Therefore, in order to ensure
the effective application of the provisions of the CAP of Ukraine in terms of the
implementation of the procedural guarantee of securing a claim, we offer to add the
phrase «on refusal to secure a claim» to Part 3 of Art. 328 of the CAP of Ukraine after
the phrase «regarding securing a claimy.

In course of the research, the problems related to the appeal of the rulings issued as a
result of the resolution of the issue of securing a claim by suspension of an individual act
or a normative legal act have been singled out. Among the main problems of this
category are, in particular, the absence of the indication in Chapter 10 of Section | of the
CAP of Ukraine of the possibility of appealing the court ruling to return the application
for securing a claim to the applicant without consideration; failure to take into account
the requirements for the legislative technique when setting out the provisions of the CAP
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of Ukraine, which are related to the cassation of the court rulings of the appeal instance
on issues of securing a claim.

As part of solving the above-mentioned problems, proposals for amendments to the
CAP of Ukraine are formulated. It is substantiated that the introduction of appropriate
changes to the CAP of Ukraine will allow improving the administrative procedural
legislation in the part of appeals of rulings which are decided as a result of solving the
issue of securing a claim by suspension of an individual act or a normative legal act and
will increase the effectiveness of the judicial form of protection of rights, freedoms and
interests of individuals.
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O6rpyHTOBaHO, O NpaBO Ha anensuiHe Ta KacauiHe OCKapXXeHHs yxBan, ki noc-
TaHOBMSAITBCS 3a pe3ynbTaToM BUPILLEHHS MUTaHHA Npo 3abe3neyeHHs NO30BY LUMSAXOM
3ynNuHEHHS Aii akTiB (iHAuBiayanbHOro akta abo HopMaTUBHO-NPaBOBOro akTa) cyb’ekTiB BNaa-
HUX MOBHOBAaX€EHb, € CKNagoBUM KOHCTUTYLIMHOrO NnpaBa ocobu Ha CyA0BUIA 3aXUCT.

[oBeneHo, Lo yxBana cyay Npo NOBEPHEHHS 3asiBM MPOo 3abe3neqeHHst M030BY LUMASAXOM
3ynuHEeHHs Aii akTiB cy6’ekTiB BnNagHUX MOBHOBaXeHb 3asiBHUKY 6e3 poarmsagy niansrae
anensuinHoOMy Ta KacauinHOMY OCKapXXeHH. HaronoweHo, Wwo BigcyTHICTb y rnasi 10 posginy
| Kopgekcy agMmiHiCTpaTMBHOrMo cygouvMHCTBA YKpaiHW BKasiBKM Ha MOXIMBICTb OCKapXXeHHS
yxBanu npo MNOBEPHEHHHA 3asBM Npo 3abesneyeHHs MO30BY 3asiBHUKY 6e3 po3rnsgy €
3aKOHOZaBYOI0 MPOraniMHo, AKka O4EBMOHO CyNepeYnTb NPUHLIMIY NpaBoi BU3HaYeHoCTi. Ans
BUKITAAEHHSI MOMOXEHb, WO BXOAATb Y CUCTEMY iHCTUTYTY 3abesneyveHHst Nno3oBy i3 OOTpU-
MaHHsIM BUMOT OO0 3aKOHOAABYOI TEXHiKKM, 3anpornoHOBaHO AOMOBHUTU 4. 7 cT. 154 Kopgekcy
agMIHICTPaTUBHOIO CyAO4MHCTBA YKpaiHW OPYrMM pedYeHHs M Takoro 3micTy: «Yxsany npo no-
BEPHEHHS 3asBM Npo 3abesneyeHHs N030BY 3asBHUKY 6e3 po3rnsagy Moxe OyTn OCKapXXeHO».

3’acoBaHo, Wwo npunucu Koaekcy aaMiHiCTPaTMBHOrO CYAOYMHCTBA YKpaiHu, Ski CTO-
CYIOTbCS KacaLjiiHOro OCKapXeHHs yxBan CyAy anensuinHoi iHcTaHUil 3 nMTaHb 3abe3neyeHHs
Nno3oBYy, LOMYCKaloTb HEOAHO3HAYHE TpaKTyBaHHA Ta MOXYTb YCKMaOHOBATU MEXaHi3Mm ix
BMKOpPUCTaHHSA. [1na 3abe3neyeHHs OieBOro 3acTocyBaHHs MonoxeHb Kogekcy agmiHicTpaTms-
HOro CcydouYMHCTBa YKpaiHM B 4acTuHi peanisauii npouecyanbHoi rapaHTii 3abesneyeHHs
no3oBy 3anponoHoBaHo Y. 3 cT. 328 Koagekcy agMiHiCTpaTUBHOIO cygounmHcTBa YKpaiHu nicns
CNOBOCMOMYYEHHS «LL0A0 3abe3nevyeHHs N030BY» AOMOBHUTU CITOBOCTIONYYEHHSIM «BiAMOBU Y
3abe3neyeHHi No30By».

AprymeHTOBaHO, LLO BHECEHHS 3anpornoHoBaHWX 3MiH A0 Kogekcy aamiHiCTpaTMBHOMO
CyaoumHcTBa YKpaiHM [OMOMOXEe BAOCKOHANWUTU afMiHiCTpaTMBHE npolecyaribHe 3aKOHO-
0ABCTBO B YACTUHI OCKapXXeHHSs1 yxBarn, WO MNOCTAHOBMATLCA 3a HACMOKOM BUPILLEHHS
nUTaHHA Npo 3abe3neyveHHs NO30BY LUMSXOM 3yMWHEHHS Aii iHguBigyanbHOro akrta abo Hop-
MaTUBHO-NPABOBOr0 akTa Ta NiaBULWUTE €PEKTUBHICTE CyaoBOI (hopMM 3axMCTy npas, cBOGOS,
Ta iHTepeciB ocib.

Knoyosi crniosa: yxsana cyagy, agMiHiCTpaTMBHE CyAOYMHCTBO, anensuiiHe OCKapXeHHs,
KacauiHe ockapXXeHHS, 3yNUHEeHHSA Aii aKTiB.
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