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The article is devoted to the issue of researching the procedural consequences of the
violation of a person's right to a public trial of criminal proceedings. Such violations are divided
into two categories — significant and non-significant. The authors give examples of Resolutions of
the Criminal Cassation Court of the Supreme Court. This article is a form of systematization of
the already accumulated knowledge of a number of the issues, and an endeavour of the modern
vision. The topic is certainly relevant, since the rights of a person in criminal proceedings
formulate and determine the fundamental ideas of all criminal procedural activity. At the same
time, the procedural consequences of violating the elements of a person's right to a public trial of
criminal proceedings are insufficiently studied in the doctrine of domestic criminal procedural law.
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The public nature of the trial is the basis of criminal proceedings, which guarantees
the fairness of the decision. Publicity of court proceedings provides public control over
the course of court proceedings which legitimizes court decisions, making it possible to
study the way in which courts approach the corresponding type of cases, which in turn
leads to an increased trust in the courts.

The requirement of publicity is ensured through openness, oral proceedings, public
announcement, and publication of court decisions. There may be exceptions to the
general requirement of publicity defined by the law and determined by specific
circumstances [4, p. 110]. It is worth noting that paragraph 1 of Art. 6 of the Convention
for the Protection of Human Rights and Fundamental Freedoms of 1950 clearly defines
the exceptions under which the restriction of this right is allowed. It is always necessary
to proceed from this presumption in favour of a public hearing. It is impossible to
disagree with the opinion of the scholar Y. Matat. that exceptions shall be clearly
determined by the circumstances of the case on the basis of strict verification of their
necessity.
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The right of a person to a public trial of criminal proceedings is an integral part of
the right to a fair trial. The right to a fair trial, an integral component of the rule of law,
appears today as a fundamental legal value of any democratic society. Among the
elements that characterize this right are the right to oral criminal proceedings and
personal presence during the trial, public announcement of court decisions and public
access to its decisions [7, p. 220, 225].

The principles of criminal procedure, as a branch of law, are the fundamental ideas
and provisions which are enshrined in law. One of the properties of these principles,
subject to discussions, is the statement that any violation of the principles of criminal
proceedings entails the annulment of the decision in court proceedings. At the same time,
the legal consequences of violating the principles of the procedure may not be limited to
this alone. They depend on what exactly these violations were: significant or not
significant. However, recognition of a procedural violation as not significant does not
mean that it should remain without consequences. But the forms of response to non-
essential violations should be different from essential ones. If the judgment is acquittal,
even significant violations of the principles of the process do not always lead to its
cancellation [1, p. 128].

Pursuant to Part 1 of Art. 412 of the Criminal Procedure Code of Ukraine,
significant violations of the requirements of the Criminal Procedure Law are such
violations of the requirements of this Code that prevented or could have prevented the
court from making a legal and well-founded judgment. N. Bobechko proposes to
supplement the above-mentioned article and defines significant violations as non-
compliance or action contrary to the provisions of the criminal procedural legislation of
Ukraine, which establish guarantees of the rights, freedoms and legitimate interests of
participants in criminal proceedings, establish the grounds, conditions, sequence and
terms of procedural actions, their fixation, as well as non-compliance of the provisions of
the criminal procedural legislation of Ukraine, which determine the grounds, the mode of
acceptance, registration, announcement and appeal to the execution of procedural
decisions, if such actions prevented the adoption of a legal, justified and fair decision
[3, p. 113]. This norm is not a basis for the appellate court to annul the verdict or
decision of the local court. However, in accordance with clause 1 part 1 of article 415 of
the Criminal Procedure Code of Ukraine, the appellate court cancels the verdict or court
order and appoints a new trial in the court of first instance, if the violations provided for
in clauses 5, 3, 4, 5, 6, 7 are established parts of the second article 412 of this Code
[3, part 1 of article 412 of the Criminal Procedure Code; Clause 1 part 1 of Art. 415].

Therefore, among the above-mentioned points there are grounds that are elements of
a person's right to a public trial of criminal proceedings: p. 3) the trial was conducted in
the absence of the accused...; p. 4) court proceedings were conducted in the absence of a
defense attorney, if his participation was mandatory; p. 5) the court proceedings were
conducted in the absence of the victim, who was not properly notified of the date, time
and place of the court session; p. 7) the case files do not contain a technical medium of
information on which the court proceedings in the court of first instance were recorded
(Part 6 of Article 11 of the Law of Ukraine «On the Judiciary and the Status of Judges»
specifies that when considering cases, the course of the judicial process is fixed by
technical means in the manner established by law) [8, Part 6 of Article 11].

In the Decision of the Supreme Court dated May 28, 2020 in case No. 621/2063/17,
the Court emphasizes that in accordance with Clause 3, Section 2 of Art. 412 of the
Criminal Procedure Code of Ukraine, a court decision is subject to cancellation in any
case, if the court proceedings were conducted in the absence of the accused, except for
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the cases provided for in Part 3 of Art. 323 or Art. 381 of this Code, or the prosecutor,
except for cases when his participation is not mandatory. The consideration of the
proceedings without the participation of the accused, for example, when there is a
justified request of the defense party to postpone it in connection with the latter's stay in a
health care institution or treatment, in view of the provisions of paragraph 3, part 2 of
Art. 412 of the Criminal Code of Ukraine, is a significant violation of the requirements of
the criminal procedural law as well as a ground for annulment of the decision of the
appellate court of the Code [6].

In the Resolution of the Criminal Cassation Court of the Supreme Court dated
January 30, 2020 in case No. 204/2153/15 — k, the Court notes that, in accordance with
Clause 7 of the second part of Article 412 of the Criminal Procedure Code of Ukraine,
the absence in the materials of the proceedings of the log of the court session or the
technical medium of information on which the judicial proceedings in the court of first
instance, is one of the grounds, in the presence of which the court decision is subject to
cancellation in any case due to a significant violation of the requirements of the criminal
procedural law.

The content of this norm with the conjunction «or» indicates that from a number of
listed concepts — «journal of a court sessiony», «technical carrier of information» — just
one of them is sufficient to recognize the significance of a violation of the requirements
of the law [11].

In the Resolution of the Criminal Cassation Court of the Supreme Court dated
March 31, 2020, in case No. 753/20985/17, the Court considers that in the context of the
judgment presented for the conclusion, it is necessary to clarify the question of how the
complete recording of the court proceedings with the help of a technical means affected
the legality of the decision court decision based on the «level of materiality» of
deviations from the requirements of the norm of criminal procedural law [9].

In the Resolution of the Criminal Cassation Court of the Supreme Court dated
December 16, 2020 in case No. 241/5587/17, the Court found that the review of criminal
proceedings in the court of appeal, which was carried out in the absence of the convicted
person duly notified of the date, time and place of the court session, in view of on the
provisions of Art. 412 of the Criminal Procedure Code of Ukraine, is considered a
significant violation of the requirements of the criminal procedural law, and therefore,
according to Part 1 of Art. 438 of the Criminal Procedure Code of Ukraine, the decision
of the appellate court is subject to cancellation with the appointment of a new trial in the
appellate court [10].

Proceedings in the court of cassation cannot be ignored. According to clause 1 part 1
of Article 438 of the Criminal Procedure Code of Ukraine, a significant violation of the
requirements of the criminal procedural law is the basis for annulment or change of court
decisions when considering the case in the court of cassation instance [5, clause 1 of Art. 438].

The topic for research remains the determination of the materiality or insignificance
of the violation of the right to a public hearing of criminal proceedings as a component of
a person's right to a public trial of criminal proceedings. Non-application or incorrect
application of the requirements of the Code of Criminal Procedure, which prevented or
could have prevented the court from fully and comprehensively clarifying the
circumstances of the criminal proceedings, establishing the truth, ensuring the rights and
legitimate interests of the participants in the criminal proceedings, and passing a legal
and justified court decision, are considered significant violations of the criminal
procedural law. In Article 412 of the Criminal Procedure Code of Ukraine, the legislator
determined that an inherent property of the concept of «substantial violation of the
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requirements of the criminal procedural law» is its ability to prevent the court from
making a legal and well-founded decision [8].

Violations of the criminal procedural law, which did not and could not affect the
legality and validity of the verdict or decision, are not recognized as significant and do
not entail changes or annulment of the court decision. For example, violation of part 2 of
Art. 328 of the Criminal Procedure Code of Ukraine, which provides: close relatives and
family members of the accused and the victim, as well as representatives of the mass
media have the priority right to be present during the court session [5, Part 2 of Art. 328].

As a conclusion, it is worth noting that the procedural consequences of violating a
person's right to a public hearing of criminal proceedings are not accounted for in the
national legislation. We agree with the statement of V. Bezpala: The further development
of the system in significant violations of the requirements in criminal procedural law as a
basis for canceling or changing a court decision should be recognized as a promising
direction for the development of the science of criminal procedural law, improvement of
criminal procedural legislation and the practice of its application [2, p. 237]. However, if
the violation of such a right (violation of a person's right to a public hearing of criminal
proceedings, taking into account the violation of at least one of the above-mentioned
elements) is determined by the court to be significant, or stipulated in the Criminal
Procedure Code of Ukraine as significant, the consequence is the annulment of the
sentence or decision by the court of appeal or cassation instance. The issue of defining
violations as insignificant and establishing their procedural consequences remains the
subject of discussion.
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JocnigxeHo npouecyanbHi Hacnigku nopylleHHs npaea ocobu Ha nyGnivHWIn cyaoBuii

po3rnag KpUMiHanbLHOro NPoBaAXeHHA. Taki NOpyLLEeHHS NoA4INATLCH Ha ICTOTHI Ta HEICTOTHI.
HaBepneHo npuknaam noctaHoB KacauiiHoro kpvmMiHansHoro cyay y cknagi BepxosHoro Cyay.
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Lia ctaTts € dpopmoto cuctemaTmsalii Bxe HakomMYEeHUX 3HaHb 3 HU3KW NUTaHb i MOLUYKOM
cy4dacHoro 6ayeHHsl. Tema 6e3yMOBHO € akTyanbHOH, OCKINIbkM MpaBa 0cobu y KpuMiHanb-
HOMY MpOBafXeHHi POPMYNOTL Ta BU3HAYalOTb OCHOBOMOMOXHI iAel BCi€l KpUMiHanbHOI
npouecyanbHol AisnbHocTi. BogHovac npouecyanbHi Hacnigkv NopyLIeHHs eneMeHTiB npasa
0ocobOM Ha nyomniyHWA CcygoBMI pO3rMsg  KPUMIHANBHOMO MPOBAaMKEHHST € HeaoCcTaTHbO
BMBYEHUMMU Y HayLli BITYN3HSHOrO KPUMIHANBLHOMO NpoLecyanbHOro npaea.

My6niyHMn xapakTep CyooBOro po3rnsgy € 3acafol KPpUMIHANbHOrO NPOBaXXEHHS, ska
rapaHTye CrnpaBeasnMBICTb MPUAHATOrO pilleHHA. MNyBniyHiCTL cyaoBMX nNpoBagxeHb 3abes-
neyye KOHTPONb rPOMajChbKOCTi 3a nepebirom cyooBuX MpoueciB Ta neriTumisye Cynosi pi-
LLUEHHS, Ja€e 3MOry BUBYUTM CNOCIO, B KM CyaM NiAXOAATb A0 TaKOro TUMy Crpas, LU0 CBOEHD
Yeprow 3yMOBIIOE NiABULLEHHA A0BipM A0 cyais. Bumora nybnivyHocTi 3abesnevyetbesa LWns-
XOM BiKPUTOCTi Ta YCHOCTi CYA,0BOro po3rnsay, nyornivyHOro NpororioweHHs Ta onpuitogHEHHS
CYAOBUX pilleHb. 13 3aranbHOi BUMOTM MyBnivYHOCTI MOXYTb BTV BUHATKN, BU3HAYEHi B 3aKOHI
Ta 3yMOBIEHI KOHKPETHUMW OGCTaBUHAMM.

MpaBo ocobu Ha nNyGniYHWIA CygoBUIA PO3rNAA KPUMIHANBLHOTO MPOBa[XXEHHSI € CKNago-
BOK YaCTVHOIO MpaBa Ha cnpaBefnueui cya. [Npaso Ha cnpaBeanveui cyd, 6yoydm HeBig'eM-
HOWO CKINaJoOBOK BEPXOBEHCTBA MpaBa, MNOCTAE CbOrogHi Sk dyHOAaMeHTanbHa npaBoBa
LiHHICTb Byab-KOro IEMOKpPaTUYHOrO CyCNinbCTBA.

BapTo 3a3HaunTk, WO npouecyanbHi Hacnigku NopyLIEHHs NpaBa ocobu Ha nyoGnidvHuiA
po3rnag KpMMiHanbHOro MpoOBafXXeHHA Yy HauioHanbHOMY 3aKOHOAABCTBI He nepeabayeHo.
[MepcnekTMBHMM HanpsiMOM PO3BUTKY Hayku KPMMIHANbHOrO npouecyanbHOro npaea, yaoCKo-
HaneHHs KpMMiHanbHOro MpoLuecyanbHOro 3akOHOA4ABCTBA Ta MPAKTMKM MOro 3aCTOCYBaHHS
BapTO BM3HATU MOJarnbLlly po3pobKy CUCTEMU iCTOTHUX MOPYLUEHb BUMOT KPUMiHANbHOro
npouecyanbHOro 3akoHy K MiACTaBu ANs ckacyBaHHA abo 3MiHWM CydoBoro pilleHHs. Npote,
AKWO MOPYLUEHHs Takoro npasa (MOpyLUeHHs npaBa ocobw Ha nybniyHuiA pos3rnsag Kpumi-
HarnbHOro NPOBAIKEHHS, BPAXOBYOUN MOPYLUEHHS xo4a 6 0OHOro BULLE3rafaHoro enemeHTy)
Oyne BM3HaA4YeHO cyaoM siK icTOTHe, abo nepenbavere y KIK YkpaiHu sk icToTHe, Hacnigkom e
CKacyBaHHS BMPOKY YW yxBanu cydoM anensuiiHoi 4um kacauiiHoi iHcTaHuii. [Npeametom
OMCKyCii 3anUIIaeTbCA MUTaAHHA BU3HAYEHHS MOpYLUEeHb HEeiCTOTHUMW Ta BCTAHOBMEHHSA iX
npouecyanbHNX Hacnigkis.
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