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OxapakTepn3oBaHO 0COONMMBOCTI NPUHLMNY OdiLiiHOrO 3’ACyBaHHS BCix 06CTaBWH y cnpasi,
SIKWI € cnevianbHUM Ans agMiHiCTpaTUBHOIO Cy40uMHCTBA. 3'ACOBaHO, WO cdepa 3acToCyBaHHS
uiei 3acaam NOLLMPIOE CBilA BNMMB Ha TaKUiA IHCTUTYT aaMiHICTPaTUBHOMO Cy4O4MHCTBA, Sk 3abe3-
NeYeHHsi NO30BY.

OG6r'pyHTOBaHO, L0 3a6e3neyeHHsi MO30BY € OKPEMUM IHCTUTYTOM afMiHICTPATUBHOIO Cyao-
UYMHCTBA, SIKMN CNpSIMOBaHWMN Ha 3abes3neyeHHs edheKTMBHOIO 3axuCcTy npae, cBobon Ta iHTe-
pecis isnyHnx ocib, npas Ta iHTepeciB pUaANYHKX OCib y cdepi NybniyHO-NPaBOBMX BiAHOCHUH.
[oBeneHo, WO iHCTUTYT 3abe3neyeHHs MNO30BY CMPUSiE NOAANbLUOMY BUKOHAHHIO CydOBOrO
piLLEHHS, NPUAHATOrO 3a pe3ynbTaTtaMun po3rmnsaay aaMiHiCTpaTMBHOI CnpaBw.

BusiBneHo, Lo npaBoBe peryntoBaHHsi 3abe3neyeHHsa agMiHICTpaTUBHOIO No3oBy chopmo-
BaHO 6e3 'pyHTOBHOIO BpaxyBaHHsi 3acafun odiLinHOro 3'acyBaHHsi BCiXx 06CTaBUH y cnpasi, Lo
NpU3BOaUTb [0 3HWKEHHS e(peKTMBHOCTI aaMiHICTPaTUBHOMO Cy04MHCTBA.

CdopmynboBaHO Npono3uuii BHECEHHS 3MiH 40 Kogekcy aagMiHICTpaTMBHOIO Cyd04MHCTBA
Ykpainn (gani — KAC VYkpainu) [4], ki noknvkaHi 3abe3nevnTy HanexHe 3acToCyBaHHS
agMmiHiCTpaTMBHUMK cyaaMu 3acagu OgiliiHOro 3'sicyBaHHSA BCix oOCTaBWH y cnpasi B Xofi
peanisaduii iHCTUTYTy 3abe3nevyeHHs aaMiHICTPaTMBHOIO NMO30BY.

Knroyosi cniosa: nybniyHo-npaBoBui cnip, Cy0’ ekT BNagHUX NOBHOBaXEHb, aAMiHICTpaTUBHE
CYAOYMHCTBO, yXBana cyay.

DOI: http://dx.doi.org/10.30970/vla.2021.72.073

ITocranoBka npo0aemu. BaxxnuBumu etanamu Ha IUIAXY IO peajisanii 3aBIaHHS
aJMIHICTPATUBHOTO CYJOYMHCTBA € HE JIUIIEC HAICKHHUNA PO3MIIA] IMyOJIi4HO-IPABOBOTO
CIIOPY, 32 HACHIJIKOM SIKOTO YXBAJIIOKOTh 3aKOHHE Ta OOIPYHTOBAHE CyA0OBE pillleHHS, alie
i1 3a0e31neueHHs peabHOT0 BUKOHAHHS PIllIEHHS CY/y, 110 HA0paio 3aKOHHOI CHIIH.

I'maBa 10 KAC VYxkpainu periaMmenTye iHCTUTYT 3a0e3MeUeHHsT aAMiHICTPaTHUBHOTO
M030BY, SIKMH MOKIMKAHUH CTBOPUTH MEXaHi3M IONEPETHHOTO 3aXHUCTYy IHTEPECIB MO3H-
Baya, e JI0 PO3TJISAY CIPABH 10 CyTi. 3aCTOCYBaHHS MPHHIIAITY OQIIITHOTO 3’ ACyBaHHS
BCiX 0OCTaBHH y CIIpaBi MPH BUPIMICHHI MUTAHHS MO0 3a0C3MEUCHHS MMO30BY CIYTYE
TOMY, IO CYJ CBOEYACHO MOYXKE BpaxyBaTH CHUTYAIlIF0 1 BXXUTH HEOOXiJIHI 3aXOmH s
CIPaBeUIMBOrO BUPIMICHHS IMyOJiYHO-PABOBOTO cIOpy. HEBXUTTS BIAMOBIAHHUX 3aXO0-
JIiB MOXKE€ CTBOPUTH 3HAUHI MEPEIIKOAM IIOJ0 PEalbHOTO 3aXMCTy TpaB, CBOOOI Ta
iHTepeciB To3uBaya. BaMBUM € MUTaHHS BIUIMBY 3acaju (TpuHIMIY) odimiiiHOTO
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3’ICyBaHHS BCiX OOCTaBHH Y CIIpaBi Ha MOCTAHOBJICHHS CYJOM YXBald Mpo 3abe3neueHHs
no30oBy. HaBejieHe 3yMOBITIOE aKTyaJIbHICTh BUOOPY TEMHU IIbOTO HAYKOBOTO JTOCIIKSHHSI.

Cran pocainkenns. OnocepeIKoBaHMA aHali3 0COOIUBOCTEN MPABOBOTO Peryiito-
BaHHS IHCTUTYTY 3a0€3MeueHHs aJMiHICTPaTHBHOTO MO30BY NPOCTEXYETHCS Y HAYKOBHX
mpausix C. A. Mapuunkesuda [7], H. b. ITucapenxo [9], O. B. Ixypuncskoro [3],
I. P. JIro6aBcekoi [6] Ta iHmux. OnHak npo6iieMaTuKa BUKOPUCTAHHS IPUHLUITY O(iriii-
HOTO 3’4CyBaHHs BCiX 0OCTaBHH y CIIpaBi y Ipolleci peatisauii iIHCTUTYTy 3a0e3NneueHHs
aJIMIHICTPAaTUBHOTO IO30BY 3aJIMIIAETHCS Maj0 JOCHIIKEHOK Yy CydacHid INpaBoBiit
JIOKTPHHI.

Mera crarTi nossrae y HEOOXiTHOCTI BUSBHTH npo6neMH 3aCTOCYBAHHS MPUHIMITY
o(QiIiifHOTO 3’sCYyBaHHS BCiX OOCTaBHH Y CIIpaBi B Tpolieci 3a0e3leueHHs aJMiHICTpa-
THUBHOTO ITO30BY Ta 3alIPOIIOHYBATHU IUISAXH X BUPIIICHHS.

Buxknanx ocuoBHoro Matepiasy. KirodoBoro XxapakTepHCTHKOIO aAMIHICTPAaTHBHOTO
CY/IOUMHCTBA € roro ny6nit1Ho npaBOBHﬁ XapaxTep, SIKAW TIPOSIBIIIETHCSA Y TOMY, IO Y
CTOpIH CKJIQIAIOTHCS HepiBHI BUXiMHI MoxiHBocTi. 11{00 36anchyBaTn IX, Y IOPHIMIHHIT
00ir Oyn0 BBeAEHO MPHHIMMI ODIliHHOTO 3 HcyBaHHH BCiX 00OCTaBHH y CHpaBi, SIKUH €
CIIeL{iaJIbHUM Ta NPUTAMAaHHUM BUHSATKOBO a/IMIHICTPaTMBHOMY CYIOYHHCTBY [8, c. 224-226].
Oco6a1BiCTh IILOTO NPUHIUITY NPOSBISIETHCS Y TOMY, 110 Mijl Yac BUPILIEHHS MyOIiuHO-
IPaBOBOT'O CIIOPY aJAMIHICTPAaTUBHHH CyJ 3aiiMae aKTHUBHY ITO3MLII0, OCKLIBKY Ha HHOTO
MOKJIaZIeHO O0OB’A30K BXKWUTH BU3HAYEHI 3aKOHOM 3aXOIW, HEOOXigH1 AJs 3’sICyBaHHS
BCiX 0OOCTaBWH y CIIpaBi, 3alpOIOHYBaTH CTOpPOHAM HaJaTH HEOOXiTHI JOKa3W IS
BCTAHOBJICHHsSI 00’€KTHBHOI ICTHHHM a00 caMOCTIHHO BHUTpeOyBaTH IOKa3W, SKUX, Ha
MepEeKOHAaHHs CyAy, HE BHCTa4a€ 3 METOI0 YXBaJICHHS 3aKOHHOTO, OOIPYHTOBAaHOTO Ta
BMOTHBOBAHOT'O CYIOBOTO PillICHHSI.

JloWinpHO BiA3HAYMTH, MO cepa 3aCTOCYBaHHS BHUIIE3a3HAUCHOI 3acaau € Oararo-
TPaHHO0, OCKIJIBKU CHEKTp ii Jii He 0OMEXKYEThCS IHCTUTYTOM JOKa3yBaHHS Ta IOIIH-
pIO€ CBiif BIUIMB HA TaKUM iHCTUTYT agMiHICTPATUBHOI'O CYAOYMHCTBA, K 3a0e3NCueHHs
MI030BY.

VY npaBoBiil JOKTpuHI MiA 3abe3NedeHHsIM aaMiHICTPATUBHOIO I030BY PO3YyMIiIOTh
BXKUTTS aMIHICTpaTHBHHM CYIIOM, Y INPOBa/PKEHHI SIKOro IepeOyBae CrpaBa, NMEBHUX
3aXOfiB IIOJ0 OXOPOHM TpaB Ta 3aKOHHUX CBOOOJ MO3MBaua, A CTBOPEHHS MOXIIHU-
BOCTI peaIbHOTO BUKOHAHHS TO3UTHBHOTO (/151 O3UBaYa) pimieHus cyay [1, c. 77].

[Tomoxxenns 4. 1 cr. 150 KAC VYkpainu nependadae, mo cyx 3a 3asABOI0 y4aCHUKA
cIpaBH a0o 3 BJIACHOI IHIIIATUBU Ma€ MPABO BXXKHUTH 3aX0JH 3a0e3MeUcHHs 1MO30BY [4].
Bapto Haronocuty, mo yrmoBHOBaKEHHS CyAy A0 BXKHUTTA 3aXO[iB 3a0e3IeUeHHs TI030BY
3 BJIACHOI 1HII[IaTHBH MPOCTEKYETHCS BUHATKOBO B aIMIHICTPATHBHOMY CYJIOUYUHCTBI, 10
00yMOBJTFOETBCS HAsIBHICTIO B I[bOMY BHJII CYJIOYHMHCTBA 3acaau OQilliitHOTO 3’ sICyBaHHS
BCiX OOCTaBHH y CIIpaBi, sKa 3000B’s3y€ CYJa 10 aKTHBHOI MPOIEeCyaabHOI MOBEIIHKA B
XO/JIi BUPILIEHHS MyOJIIYHO-TIPaBOBOTO CIIOPY.

IToTpiGHO 3ayBakuTH, IO IIPABO CyAy 3a 3asBOI0 yYacCHHUKA CIpaBU abo0 3 BIacHOI
IHII[IaTUBH BXKWUTU 3aX0AM 3a0€3MeUeHHs] MO30BY HE € aOCOMIOTHHM, OCKUTBKH 4. 3
cT. 151 KAC VYkpaiHu BCTaHOBJIOE TEpeENiK CyO €KTiB BIAJHUX TOBHOBaXXEHB, OO0
aKTiB, pillleHb YU AiH SAKUX HE JOIYCKAEThCS 3abe3nedeHHs mo3oBy. Ha Hamie mepeko-
HaHHsI, TaKa MO3HUILs 3aKOHOJABLS HE BPAXOBYE BUMOT NIPUHIUITY O(MII[IHHOTO 3’ICYyBaHHS
BCiX OOCTaBWH y CIpaBi, OCKUIbKH Y BUTIAJIKY SBHOT OUYEBHIHOCTI MPOTUIIPABHOCTI aKTIB,
pINICHb YU JAi¥ BUIE3a3HAYCHUX CYO €KTIB BJIQJHUX TTOBHOBKEHB CYJl HE 3MOXKE BXKUTH
3ax0/y 3a0e3MeveHHs] IMO30BY Ta peali3yBaTH 3aBAaHHSA aIMIHICTPATHBHOTO CYAO-
YHHCTBA, SIKE TIOJIATAE B CIIPABEUNTNBOMY, HEYIEPEIHKCHOMY Ta CBOEYACHOMY BUpILICHHI
CyJIOM TyOJIIYHO-TIPABOBUX CIIOPIB 3 METOI S(PEKTHBHOTO 3aXHCTy IpaB, cCBOOOA Ta
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iHTepeciB (i3MYHUX 0Ci0, MpaB Ta IHTEPECIB IOPUAWYHHX OCI0 BijJ MOpyIIeHb 3 OOKY
Cy0’€KTIB BIaIHUX MMOBHOBaXKEHb [5, ¢. 93].

Bignosigao 1o u. 2 ct. 154 KAC VYxkpainy, cyz, po3risaadu 3asBy Ipo 3ade3re-
YEeHHs TI030BY, MOXKE€ BUKJIMKATH OCO0Y, sfKa Mojaia 3asBy Mpo 3a0e3ledeHHs MO30BY,
JUISL HAJIaHHS TIOSICHEHb ab0 JOAAaTKOBUX JOKa3iB, IO MiATBEPIXKYIOTH HEOOXiIHICTH
3a0e3nedyeHHs mo30By [4].

ITpoananizyBaBIIN BUIlE3a3HAUEHY [IPABOBY HOPMY, MOKHA AIWTH BUCHOBKY, L0 ii
TIOJIO’KeHHS BUKJIaJIeHi 0e3 BpaxyBaHHA 3acajy oQiuiifHOro 3’sicyBaHHS BCiX 0OCTaBHH Y
CIIpaBi, IO MPHU3BOANUTH J0 TIOCTAHOBJIICHHS yXBall 33 PE3YJIBTATOM PO3TILIAY 3asB PO
3a0e3MeYeHHs aMiIHICTPaTUBHOTO MO30BY, SKi He BiAnoBigaroTh BuMoram KAC Ykpainu
I10JI0 3aKOHHOCTI Ta 0OTPYHTOBAHOCTI.

[Mpuxitagom € yxBasa OKpYXHOTO aJMiHICTpaTHBHOro cyay wmicta KueBa Bin
05.02.2020 p. y cmpaBi Ne 640/1896/20, sikoro B 3aJ0BOJICHHI 3asBH IO3MBada IpO
3aCTOCYBaHHS 3aXOiB 3a0e3MeueHHs M030BY NUIIXOM 3YIHHEHHS CTATHEHHS 33 OCKap-
JKyBaHUMHU DPillIEHHSAMH BiIMOBJIEHO B IIOBHOMY 00cs3i. B O6rpyHTyBaHH$I CBO€1 yXBallH,
CYZl 3a3HAYMB TAKe: «BPAXOBYIOUM MPHPOY MPHHIHITY 3MarajgbHOCTI, KOKHA CTOpOHA
MTOBHHHA JTOBECTH Ti 0OCTaBUHM, HA SIKi BOHA TIOCHIAETHCS K Ha HII[CTaBy CBOIX BHMOT i
3arepeucHb, JI0KasH MOJAKThCA CTOPOHAMH Ta iHIUME ocobamu, sKi OepyTh y4acth y
CHpaBl Y 1pOMy BHIIAIKY MO3MBAYEM HE Oyi0 HaJaHo JO0Ka3iB TOTO, IO oc1<ap>I<yBaH1 y
Iiif CIIpaBi MOCTAHOBH 3BEPHYTI IO MPHUMYCOBOTO BUKOHAHHS, Ta HE HAIAHO JOKA3iB PO
MOYATOK CTATHEHHS 33 OCKapKyBaHUMH mHocTaHoBaMHu. OTxe, MO3MBAaYeM HE HAJAaHO
Cyly Halle)KHHMX JIOKa3iB Ha IMITBEPHKCHHS HASBHOCTI MJICTAB JJIS BXKUTTS 3aXOJiB
3abe3MeyeHHs aqMiHICTPaTHBHOTO 1030BY» [11].

HenotpuManHs npuHIUIY OQiIiitHOTO 3’SCyBaHHS BCiX OOCTaBHH Y CIIpaBi MOJS-
rajio y TomMy, 1[0 CyJ MPOIrHOPYBaB CBili 00OB’S30K 13 BXKHTTSA Mepea0adeHuX 3aKOHOM
3aX0JliB, HEOOXIMHUX I 3°SCYBaHHS BCIX OOCTaBHMH y CIpaBi, Y TOMY YHCII IIOAO
BUSIBIICHHS Ta BUTpeOyBaHHA JIOKa3iB i3 BJACHOI iHIIIaTUBH, SKHX, Ha JAYMKY Cyady, HE
BHCTAYaE.

OT1xe, 3 MeTO0 3000B’SI3aHHA CYJy JI0 aKTUBHOI MPOIeCyalIbHOI MTOBEAIHKHA B XO/i
po3TIIsiAy 3asB Mpo 3a0e3MeYeHHs aIMiHICTPATHBHOTO MO30BY 1 K HACHiAOK — e(heKTUB-
HOi peani3amii IHCTUTYTy 3a0€3MEYEeHHS aAMIHICTPaTHBHOTO II030BY, IPOIOHYEMO
BHecTH 3MiHHM 70 4.2 cT. 154 KAC VYkpaiHu Ta BUKJIACTH IIOJIOXKEHHS IIi€i CTaTTi B
HacTynHii pemakmii: «Cym, po3misimaoyu 3asBy PO 3a0e3ledeHHs I030BY, MOXKE
BHKJIKATH 0CO0Y, sIKa Io1aJia 3asBy Ipo 3a0e3MEeUeHHS TI030BY, IS HAaJaHHS [TOSICHEHb.
Cyn 13 BIacHO1 1HIIIATHBY BXXHWBA€E 3aXOJH IIIOJIO BUSBIICHHS Ta BUTPEOYBaHHS JTOKa3iB,
SIKUX, Ha HOTO AYMKY, HE BHCTada€ JJIs BCTAHOBIICHHS 00’ €KTHBHOI ICTHHH y CIpaBi»
[5, c. 93-94].

3rigHo 3 4. 1 c1. 157 KAC VYkpainm, cya MOXe CKacyBaTH 3aX0Jd 3a0e3MeycHHS
M030BY 3 BJIACHOI iHII[iaTHBH 200 32 BMOTUBOBAHUM KJIOMOTAHHSIM yYacHHUKaA cripaBH [4].

JIOIIBHO 3a3HAYNTH, IO iIeHTHYHE (POPMYITIOBAHHS NIPABOBOI HOPMH IIOJI0 CKACY-
BaHHS 3aX0/J[iB 3a0€3MeUYeHHS M030BY MICTUThCA Y 4. 1 ¢T. 158 L{uBinbpHOTO MIpoIecyalib-
Horo Kojiekcy Ykpainu [12] ta 4. 1 c1. 145 T'ocnogapchbkoro mporecyanbHOro KOAEKCY
Vkpainu [2]. OgHak 3aKOHOAABIIEM HE BpPaxoBaHO TOW (akT, IO B IMBUILHOMY Ta
TOCIONAPCHKOMY CYJIOUYMHCTBI Ji€ YUCTa MOJIENb 3MarajibHOCTI, BIAMOBITHO 10 3MICTY
SIKOT TMiJ] 9ac 3AiHCHeHHS TMPaBOCYJUIs Cyl BUCTYTIA€E B pom HE3aJIe)KHOTO ap6npa SIKAN
HE BTPYYAETHCS y MPOIECYalbHy ASUIBHICTE CTOPiH, HA BiAMIHY Bij a,E[MlHICTpaTI/IBHOFO
CYIHOYMHCTBA, NI¢ HA CyJ IOKJIAJAEHO OOOB’SI30K 3aliMaTH aKTHUBHY IO3MIII0 MiX Yac
po3TIIsAy MyOIIYHO-TIPABOBOTO CIIOPY, PEATi3YIOYM MPHHIUI OQIIiHOrO 3’sICyBaHHS
Bcix obcraBun y crpasi [10, c. 53]. Bapro moroautucs 3 mymkoro H. B. IlleBmoBoi, sika
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3a3Havae, 10 BBEJACHHS B IOPHIUYHUN 00ir 3acaam odilliiHOCTI CTaI0 HACIIAKOM O0Me-
JKEHHsI KJIACHMYHOI 3MaraJlbHOCTI CTOPIH, IO OOYMOBIIOETBCA CIEUU(IKOK IMyOIiuHO-
IIPAaBOBHUX BiJIHOCHH II0JI0 HEPIBHUX MOXJIMBOCTEW CTOPIH aJMiHICTPATHBHOTO CIIOpY Ta
3aBJIaHHSIM aAMiHICTpaTUBHOrO cynounHeTsa [13, ¢. 73].

Ha Hame mepexoHaHH:, YIOBHOBaKEHHS Cy[Ly A0 albTePHATHBHOI ITPOLECYaIbHOI
MOBE/IIHKM B YacTHHI, IO CTOCYETHCS CKAaCyBaHHS 3aXOJiB 3a0e3leueHHs aaMiHicTpa-
THBHOTO T030BY, HE BiAIOBifae crienudimi myOaivHO-IPaBOBUX BIJHOCHH Ta BUMOTaM
3acany oQinifHOro 3’sCyBaHHS BCiX OOCTaBHH y crpaBi. Tox, 3 MeToro 3a0e3rmedeHHs
MPOIIECYATbHOT TIOBEIIHKU CYAy, sfKa OyJe CIpsMOBaHA Ha pealtizallilo 3aBJaHHS aIMi-
HICTPAaTUBHOTO CYJOYMHCTBA, MMPOIIOHYEMO BHecTH 3MiHM 10 4. 1 cT. 157 KAC VYkpainu
Ta BHKIIACTH TIOJIOXKESHHS I1i€i MPaBOBOi HOPMU B Takii penakiii: «Cyn cKacoBYe 3aX0aH
3a0e3MeYeHHs TT030BY 3 BJIACHOI iHIIIaTHBH 200 32 BMOTHBOBAHHWM KJIOIIOTAHHSAM ydYac-
HUKa cIpaBH y pasi: 1) komu Bignane morpeba B 3aCTOCYBAaHHI TaKMX 3aXO[iB; 2) KOJIH
BiAMaayTh ITiJACTaBH, SIKi 3yMOBHJIM 3aCTOCYBAHHS TaKUX 3aXomaiB» [5, ¢. 94].

BucnoBku. [loBenieHO, 110 3a0€3MEUECHHS M1030BY € BaXJIUBUM Ta I[IHHUM 1HCTUTY-
TOM aJMIHICTPAaTUBHOT'O CYIOYMHCTBA, Jisl SIKOTO CIPSIMOBaHA Ha peajbHE BiIHOBJIEHHS
MOPYLIEHUX TIpaB, CBOOOJ Ta iHTepeciB (i3MYHMX OCIO, IpaB Ta iHTEpPECiB IOPUIMIHHX
0Ci0 IUIAXOM HEYXWIBHOTO BUKOHAHHS CYIOBOTO DIllleHHs, NPUHHATOrO 3a pe3yibTa-
TaMH PO3TJLAY aIMiHICTPAaTUBHOI CIIPaBH.

OOrpyHTOBaHO, 110 MPABOBE PETYIIOBAHHS IHCTUTYTY 3a0e3eUeHHs aIMiHICTpaTHB-
HOTO IT030BY 3/iiCHEHO 0e3 BceOIYHOr0 BpaxyBaHHS 3acaa oQiliiHOrO 3’ ACyBaHHS BCiX
oOcTtaBuH y crpasi. Lle maTBepHKYETbCS HASBHHUMH TPHUKIAAMH 3JI0BKUBaHb 3 OOKY
CYJUIIB ITiJT Yac BUPINICHHS MUTAHHS PO 3a0e3MeUeHHS aMIHICTPATHBHOTO II030BY.

3 MeTor0 3a0e3IedeHHs MPoIecyallbHOT MOBEIIHKU CYY, IO BiIOBITATHME CITCIIU-
¢bini myOIiYHO-TIPAaBOBUX BIIHOCHH, 3aIIPOIIOHOBAHO BHECEHHS 3MiHM 10 4. 2 CT. 154 Ta
4.1 ct. 157 KAC Yxkpainu.

OOrpyHTOBaHO, 1110 BHECEHHS BiAmoBigHUX 3MiH 10 riaBu 10 KAC Ykpainu no3Bo-
JHTH CyZlaM B)XKMBATH 3aXO0H 3a0e3IeUeHHs aMiHICTPAaTUBHOT'O IT030BY 3 ypaxyBaHHIM
MPUHIUITY 0(iniifHOTO 3°sICyBaHHS BCiX 0OCTaBHH Y CIIpaBi, a 1ie CIpUsITUME e(heKTUBHIM
peaiizaliii 3aBJaHHs aMiHICTPATUBHOTO CYIOUYHHCTBA.
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SECURING AN ADMINISTRATIVE CLAIM: PECULIARITIES
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ESTABLISHMENT OF ALL CIRCUMSTANCES IN A CASE
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The article clarifies that the specific nature of the administrative proceedings is due to the
fact that the parties of the judicial process have unequal initial possibilities.

The principle of official establishment of all circumstances in a case, which is special and
inherent exclusively to the administrative proceedings, is analyzed. The peculiarities of this
principle are identified, manifested in resolving the dispute by the administrative court, where
the latter takes an active position, as it is obliged to take legal measures necessary to
establish all the circumstances of a case, to invite the parties to provide necessary evidence in
order to establish objective truth or to request evidence on its own initiative to render a lawful
judicial decision.

It is found out that the scope of application of the principle of official establishment of all
the circumstances of a case is not limited to the institution of evidence and extends its
influence to such an element of the administrative proceedings as securing the claim.

It is proved that securing a claim is a separate institution of the administrative
proceedings, which is designed to effectively protect the rights, freedoms and interests of
individuals, as well as the rights and interests of legal entities in the field of public legal
relations by a real and strict execution of a judicial decision.

It is revealed that the right of the court to take measures to secure a claim on the
application of the litigant or on its own initiative is not absolute, as the legislator established a
list of subjects of imperious plenary powers in respect of acts, decisions or actions of which
securing the claim is not allowed. It is substantiated that such a position of the legislator does
not take into account the requirements of the principle of official establishment of all the
circumstances in a case, as in case of obvious illegality of acts, decisions or actions of the
above-mentioned subjects of imperious plenary powers, the court will not be able to take
measures to secure the claim and implement the objectives of the administrative proceedings.
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It is proved that the legal regulation of the institution of securing an administrative claim
was carried out without taking into account the principle of official establishment of all
circumstances of a case. It is confirmed by the available examples of abuses by the judges
when deciding on securing an administrative claim.

The proposals for amendments to Chapter 10 of the Code of the Administrative
Proceedings of Ukraine aimed to ensure the procedural behaviour of the court which will meet
the specifics of public legal relations are formulated.

It is substantiated that the introduction of appropriate amendments to the Code of the
Administrative Proceedings of Ukraine will allow courts to take measures to secure an
administrative claim taking into account the principle of official establishment of all the
circumstances of a case, which will contribute to the efficiency of the administrative
proceedings.

Keywords: public dispute, subject of imperious plenary powers, administrative proceedings,
court ruling.
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