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Following the enlargement of the Council of Europe during the 1990s, the workload of the
European Court of Human Rights multiplied, with thousands of cases coming from the new
Member States. The Court has been dealing with mass litigation arising out of diverse structural
and complex problems in the Contracting States for nearly two decades. These human rights
deficiencies in the Contracting States give rise to constantly increasing numbers of applications
to the Court. The Court has developed new remedial powers and mechanisms that significantly
change the architecture of the Convention system regarding the implementation of the Court’s
judgments. A relatively new competence for the Court is to initiate a pilot and quasi-pilot
judgment procedure. The main category of judgments referring to Article 46 of the Convention is
composed of pilot judgments. For the present days, the distinction between pilot and quasi-pilot
judgment is not really clear. The Court is overloaded with cases, mostly of a repetitive nature and
in order to maintain the system’s effectiveness, Member States have been urged to execute
judgments more rapidly. The pilot judgments procedure was a response to the structural human
rights problems in Contracting States triggering repetitive applications and to several Contracting
States’ reluctance to solve those problems on the national level.
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Since the construction of the Conventional system the Committee of Ministers of the
Council of Europe (hereinafter «the CM») was considered to be the only organ of the
Council of Europe (hereinafter «the CoE») responsible for the execution of judgments of
the European Court of Human Rights (hereinafter «the Court»). The Court was only
attributed a repressive, supplementary and interpretative role rather than an active,
preventive and enforcing one. The practice of the CM has been extensive and its working
methods have been continually developed far beyond the expectations of the drafters of
Article 46(2) of the Convention so to cope with contemporary realities and to maximize
the impact of the Convention at the national level [13, p. 945].

Nevertheless, since entry into force of the 11th of Protocol this clear division of
responsibility has begun to change. Despite its restricted role in the Convention system,
confined to the election of judges of the Court, the Parliamentary Assembly of the
Council of Europe (hereinafter «the PACE») has been progressively involved in the
execution of the Court judgments, exercising a sort of «parliamentary control’’ over the
relevant activities of the CM [7, p. 30]. The traditional institutional equilibrium, provided
for in the Convention, has gradually changed. The density of today’s Court’s practice
under Article 46 of the Convention seems to put into question the traditional «separation
of powers» between the judiciary and «executive» and to contribute to a
«jurisdictionalization» of the execution process [18, p. 286].
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The Court, as an international tribunal, should be allowed some margin of
manoeuvre within the Convention system for defining its role with respect to remedies.
In support of this argument, reference could be made to three provisions in the
Convention that could serve as a legal basis for indicating or prescribing remedial
measures — Article 19 (concerning the role of the Court to ensure respect for the
Convention), Article 32 (pursuant to which the Court is competent to rule upon its own
jurisdiction where this question is disputed), and Article 46 (binding force and execution
of judgments). These provisions, in conjunction with subsequent State practice, which
showed that the CM supported the Court’s remedial approach, constituted a sufficient
legal basis to conclude that the Court was competent to be prescriptive. In addition, in
Manushage Puto and others v. Albania, nos. 604/07, 43628/07, 46684/07 and 34770/09,
paras. 102—-106 case, the Court had occasion to point out that, under Article 19 of the
Convention, it had jurisdiction to «ensure» the observance of the engagements
undertaken by States in the Convention. In other words — and in accordance with the
«implied powersy» doctrine — if it finds it necessary to indicate individual or general
measures to discharge this task, the Court has the power to do so.

Consequently, the Convention originally foresaw a supplementary role for the Court
in the implementation process, with its major function being to interpret the Convention.
The Court has meanwhile adopted the role of triggering and authoritatively indicating
specific steps of implementation, thereby usurping the primary task in the
implementation process and relegating the CM and the Member States to supplementary
positions [11, p. 10].

According to the Court statistics many of the about 57,350 cases pending before the
Court are so-called «repetitive cases» [1, p. 10], which derive from a common
dysfunction at the national level.

Judge Pinto de Albuquerque in his concurring opinion in case Fabris v. France, no.
16574/08, 07.02.2013 stated that: «the Court’s judgments are no longer purely
declaratory, but prescriptive. In view of the increasingly prescriptive nature of the
Court’s judgments, and consequently of the growing dual facet of the States Parties’
obligation to comply with the Court’s judgments as an obligation of result and means, the
Court’s control of the application of Article 46 of the Convention is crucial.

There was a realisation that the Court had to place much more emphasis on tackling
what Luzius Wildhaber, the former President of the Court, described as «structural
dysfunction in the operation of legal system» [9, p. 29]. In the early 2000s, there were
suggestions that these repetitive cases should be dealt with in a different way. There was
an understanding that what was needed was a procedure «that focused less on giving
individual justice... and more on the systemic and structural problems which were at the
root of repetitive casesy.

In the case of Kudfta v. Poland [GC], no. 30210/96, para. 148, ECHR 2000 XI the
Court specified that the pilot judgment procedure was developed as a technique of
identifying the structural/complex problems underlying repetitive cases against many
countries and imposing an obligation on States to address those problems. In a pilot
judgment, the Court’s task is not only to decide whether a violation of the Convention
occurred in the specific case but also to identify the systemic problem and to give the
Government clear indications of the type of remedial measures needed to resolve it.

There are practical reasons why the Court issued such recommendations: (i) the
Court has carefully examined the case and (ii) is in a very good position to make such
proposals. However, the Court’s jurisdiction in this field remains complementary. This
means, first, that it is necessary to maintain the institutional balance under the
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Convention and, second, that States should be allowed certain latitude to decide upon and
give effect to the most appropriate execution measures.

The Convention itself contains no provision expressly defining which categories of
pronouncements can be in the operative part of a judgment. However, according to Rule
23 of the Practice Directions: Just Satisfaction claims (para. IV) [15] «only in extremely
rare cases can the Court consider a consequential order aimed at putting an end or
remedying the violation in question. The Court may, however, decide at its discretion to
offer guidance for the execution of its judgment (Article 46 of the Convention).»

The Court usually refrains from making an «order» and instead normally only
«recommends» or merely «indicates» which measures a respondent State ought to take in
order to stop a violation. Since Gencel v. Turkey, the Court has, in cases concerning the
fairness of proceedings under Article 6 of the Convention, suggested the reopening of the
case in the domestic courts (if requested by the applicant). Numerous member States of the
Council of Europe have introduced domestic machinery for requesting, on the basis of a
finding by the Court of a violation of the Convention, the reexamination or reopening of a
criminal case, which has been the subject of a final judicial decision. As regards the civil
proceedings, after the CM Recommendation No. R (2000) 2, adopted on 19 January 2000,
the reopening is possible in all member States (see, among others, detailed examination of
this issue in the dissenting opinion of judge Pinto de Albuquerque joined by judges
Karakas, Sajo, Lazarova Trajkovska, Tsotsoria, Vehabovi¢ and Kiiris in case of Moreira
Ferreira v. Portugal (no. 2) [GC], no. 19867/12, judgment of 11.06.2017, §§ 3239 and
Gencel v. Turkey, no. 53431/99, § 27, 23, ECHR, October 2003).

Nevertheless, the Court has also gone further and urged, for example in Mandi¢ and
Jovi¢ v. Slovenia, nos. 5774/10 and 5985/10, para.124 et seq., 20 October 2011, ECHR
2011, that the respondent Government take steps to reduce the number of prisoners in a
domestic prison. It has even apparently instructed States, for instance in Assanidze v.
Georgia, no. 71503/01, para. 201 et seq., 8 April 2004, ECHR 2004-II and, Iligar
Mammadov v. Azerbaijan, no. 15172/13, ECHR 2014, Judgment of 22 May 2014,
para.143 to release an applicant from prison.

Additionally, it should be stressed about the standard practice within the CM in
cases where the Court remained silent on Article 46 of the Convention, the CM should
require the respondent State to take general measures to avoid repetition of the
violation(s) found. This suggestion is fully in line with the well-established role of the
Committee of Ministers in the execution of judgments (these principles had been
summarised by the Court itself in Scozzari and Giunta v. Italy [GC], nos. 39221/98 and
41963/98, judgment of 13 July 2007, § 249).

It should be pointed out that the pilot judgment procedure had initially been resisted by
several governments, but had over time become politically acceptable [21, p. 84]. The
Italian Government’s position before the Grand Chamber case in the Sejdovic v. Italy,
[GC], no. 56581/00, 1 March 2006 could confirm the resistance: «(...) the new practice
pursued by the Court ran the risk of nullifying the principle that States were free to choose
the means of executing judgments. It also ran counter to the spirit of the Convention and
lacked a clear legal basis». The government added that «[i]n any event, if the practice of
indicating general measures were to be continued, it should at least become
institutionalised in the Rules of Court or in the questions which the Court put to the parties,
so that the parties could submit observations on whether a violation was «systemicy.

The division of power between the Court and the Committee of Ministers has
evolved — particularly in the context of pilot judgment cases and other cases involving
structural and/or systemic violations of the Convention — from a posture of passivity by
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the Court to one in which it is more proactive in its indication of non-monetary
individual or general measures. However, it was not clear that the Court had adopted a
coherent approach to this matter, especially in «quasi-pilot» cases or, even less, in
ordinary cases, either at the level of a Chamber or the Grand Chamber.

The Court may interpret the Convention in a dynamic way, pressing forward, taking
the lead — albeit in a methodologically sound way, i.e. by means of judicial arguments
and within the limit that the Court’s «normative innovation» must not go beyond what
the State parties can, under the principle of bona fides, be assumed to have agreed to as
the normative contents of the Convention [6, p. 56].

In its Position Paper of September 2003, the Court proposed the introduction of a
«pilot judgment» procedure to be applied in «clone cases» dealing with systemic
breakdown. It was suggested that a pilot judgment would trigger an accelerated execution
procedure before the CM that would require the State not only to eliminate future
violations, but also to provide domestic redress with retroactive effect (pars. 43—46) [19].
In 2004 as part of the reform’s measures and in order to improve the execution of the
Court judgments the CM adopted Resolution Res (2004) 3.

It could be said that the pilot judgment procedure was put in place subsequent to the
adoption by the CM of Resolution Res (2004) 3 on «Judgments Revealing an Underling
Systemic Problemy (adopted by the Committee of Ministers on 12 May 2004, at its 114th
Session) and Recommendation Rec (2004) 6 on «The Improvement of Domestic Remedies»
(adopted by the Committee of Ministers on 12 May 2004 at its 114th Session).

According to this Resolution Res(2004)3, the Court was invited: «as far as possible,
to identify, in its judgments finding a violation of the Convention, what it considers to be
an underlying systemic problem and the source of this problem, in particular when it is
likely to give rise to numerous applications, so as to assist States in finding the
appropriate solution and the Committee of Ministers in supervising the execution of
judgments; to specially notify any judgment containing indications of the existence of a
systemic problem and of the source of this problem (...), and to highlight such judgments
in an appropriate manner in the database of the Court.»

In other words, the CM clearly encouraged the Court to be involved in the execution
process in a proactive manner so as to better handle the issue of repetitive cases [17, p.
239]. That Resolution, adopted at ministerial level, reflects the common position of all
the Contracting Parties to the Convention. It should therefore be taken into account in the
interpretation of the Convention.

In the CM Recommendation Rec (2004)6 (para. II) it was recommended to the
Contracting States «to review, following Court judgments which point to structural or
general deficiencies in national law or practice, the effectiveness of the existing domestic
remedies and, where necessary, set up effective remedies, in order to avoid repetitive
cases being brought before the Court.»

Finally, the Court’s competence to adopt pilot judgments derives from Article 46 of
the Convention and is directed by Rule 61 par.2 of the Rules of the Court. However, it
should be mentioned that, at the fist stage, the Court has applied Article 41 of the
Convention for this purpose, and only now the Court regularly applies Article 46 [3, p. 35].
The jurisprudence developed under Article 41 (that was initiated in the case of
Papamichalopoulos and Others v. Greece (Article 50), no. 14556/89, 31.10.1995, paras.
34-40), in which the Court, for the first time, departed from the principle of the declaratory
character of its judgments. Together with the usual declaration that the Convention was
violated the Court went a step further and held in the operative part of the judgment that
Greece was to return the land in issue to the applicants within six months.
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It could be assumed that the first pilot judgment was received favourably within the
CoE’s bodies. In its annual report of 2012 the CM positively remarked that the Court had
engaged in assisting the execution process by giving clear indications since Assanidze
case [20, p.16]. The Secretary General made the following statement in that regard: «the
Court’s innovative pilot judgment and similar procedures represent a very welcome
development and should, if at all possible, now be made more transparent and systemic,
if necessary by codification in the Convention, or in a future Statute of the Court, the
better to ensure their effective operation in futurey (para. 20) [5]. The Group of Wise
Persons advised that pilot procedure should be used «as far as possible in future» [57,
par. 105]. And finally, recently the positive effects of the pilot judgment procedure as a
tool for improving national implementation of the Convention by tackling systemic or
structural human rights problems has been confirmed during Copenhagen high-level
Conference (para. 17) [22].

Since 2010, the Council of Europe has engaged in an ambitious reform process «zo
ensure the long term effectiveness of the Convention System.» The five High-level
Conferences on reform of the Convention in Interlaken (2010), Izmir (2011), Brighton
(2012), Brussels (2015) and Copenhagen (2018) addressed the main challenges such as
the high number of applications made to the Court and the effective implementation of
the Convention at national level. When the Interlaken process was initiated, the number
of applications pending before the Court amounted to more than 140,000. Since then, the
Court has managed to reduce this number considerably despite a continuous high number
of new applications. This development testifies to the high ability of the Court to reform
and streamline its working methods [8, p. 3—4].

Since the case of Marckx v. Belgium, no. 6833/74, Judgment of 13 June 1979,
para.58, the Court has repeatedly held: «that its judgments are essentially declaratory in
nature and that, in general, it is primarily for the State concerned to choose, subject to
supervision by the Committee of Ministers, the means to be used in its domestic legal order
in order to discharge its obligation under Article 46 of the Convention, provided that such
means are compatible with the conclusions set out in the Court’s judgmenty. This formula
is said to reflect the principle of subsidiarity, which underpins the Convention system and
according to which it is presumed that the national authorities are, in principle, better
placed than the Court to identify and decide on implementing measures.

In the case of Papamichalopoulos and Others v. Greece, no. 14556/89, Judgment of
31 October 1995, para.34 the Court has stated that contracting States’ freedom in
choosing the means for fulfilling their primary obligation under Article 1 of the
Convention to secure the rights and freedoms guaranteed under the Convention equally
applies to the secondary obligations arising from a breach of the Convention.

The pilot judgment procedure is closely related to the interpretation of the Contracting
State’ obligations under the Convention. They are bound to fully adjust their domestic legal
systems to the requirement deriving from the Convention, and to take comprehensive
general measures of redress if a judgment has revealed that a violation was prompted be
deficiencies in the implementation of the Convention. However, such an interpretation has
already been recognized before the first pilot judgment; the Court has only emphasised
these obligations particularly clearly in its pilot judgments. Therefore, it is possible to mark
that the Court’s interpretation of the Contracting States’ obligations in its pilot judgments is
not to be considered as an innovative approach [23, p. 292].

Consequently, it is possible to conclude that the introduction of the pilot procedure
is an extension of the Court’s practice of making recommendations. It should be noted
that it only concerns a limited number of cases. However, it could be also noted that the
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Court exceeded the CM’s request in Resolution Res (2004)3, which did not invite the
Court to indicate remedial measures to be taken by the respondent State for the execution
of the pilot judgments or to adjourn all «clone cases» [23, p. 28-29].

This procedure is a new way for the Court to deal with large-scale violations in an
effective way. The idea behind it is the following: the Court chooses a test case and
examines the reasons for the structural/complex problem in question and then renders a
judgment in the case finding a violation. It normally gives the respondent State a time
limit to correct the matter at the national level. Meanwhile, the Court adjourns the
examination of similar cases until the Member State has retroactively taken the necessary
general measures and the problem has been corrected. Thereafter, the cases still pending
before the Court can be referred back to the national courts.

As it has been stressed by the Court in case of Kuri¢ and others v. Slovenia [GC],
n0.26828/06, 26.06.2012, paras. 413—415 the main aims of the pilot judgment procedure
are to facilitate effective implementation of its judgments and to allow the speediest
possible redress to be granted at domestic level to the large numbers of people suffering
from the general problem identified at the pilot judgment.

Before the first pilot judgment procedure was applied, remedial measures were left
to the Member States. For example, after the judgment in case of Union Alimentaria
Sanders S.A v. Spain, no. 11681/85, 07.07.1989, the Spanish authorities undertook
significant judicial reform without any encouragement from the Court or the CM who
only took note of the information (para. 4) [18]. In Bottazzi v.Italy [GC], no. 34884/97,
28.07.1999, para.22 the Court noted that breaches of the Convention reflected a
continuous situation in respect of which there was no effective remedy.

The first mention of general measures by the Court was in the case Scozzari and
Giunta v.Italy, nos. 39221/98 and 41963/98, 13.07.2001, para. 249. For the first time the
Court made reference to Article 46 of the Convention, stating that the responding state is
also under obligation to put an end to the violation found by adopting, if appropriate,
individual measures, along with adequate general measures. However, in this case no
measures, general or individual were ordered or even recommended, but the case was used
later as a reference case for numerous judgments where general measures were ordered (see
as an example Emre v. Switzerland (No. 2), no. 5056/10, 11.10.2011, para. 67).

When indicating a specific measure, the Court should carefully assess whether the
measures suggested are actually mandatory or whether they represent recommendations
that the State may or may not follow. It must be pointed out that a State found to be in
violation of the Convention has the secondary obligation to provide full reparation,
which not only comprises the payment of the satisfaction awarded but also the adoption
of individual and/or general measures if necessary. To that extent, the Court never
imposes new obligations but only clarifies existing secondary obligations, the
implementation of which might have caused problems either way [12, p. 841].

For the present days, the distinction between pilot and quasi-pilot judgment is not
really clear. Both categories of judgments identify «structural/complex or systemic
problems» or a «similar dysfunction of the system». The aim of both is the same —
assisting States and the CM in the execution process. These judgments offer the
possibility of speedier redress to the individuals concerned and they help the Court to
manage its workload. According to Rule 61 of the Rules of the Court (last amendments
in April 2018), pertaining to the «pilot judgment procedure», the type of remedial
measures which the Contracting Party concerned is required to take at the domestic level
is identified «by virtue of the operative provisions of the judgmenty. However, analogous
provisions can also be found in the operative part of other non-pilot judgment. The main
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distinction feature of a pilot judgment is that the Court adjourns other similar cases,
which is not the case in quasi-pilot judgments.

Finally, the clearest difference between pilot and quasi-pilot judgments seems to be
of a procedural rather that of a substantive nature — the parties are invited to comment
upon the application of the pilot judgment procedure according to Rule 61 par.2 of the
Rules of the Court which is not applicable to the quasi-pilot judgments [18, p. 287].

Nevertheless, this new Court’s practice has not been without its critics even from the
«insider of the Convention systemy, since it is not expressly enshrined in the Convention.
In the Grand Chamber case of Hutten-Czapska v. Poland, no. 35014/97, 19.06.2006
Judge Zagrebelsky, who did not dispute the erga omnes effects of the Court judgments,
was concerned that the «pilot judgment» method might upset the balance between the
Court and the Committee of Ministers and make the mistake of shifting the Court on to
the political terrain (particularly in the case in question, which involved a general
measure that entailed an overhaul of property rights).

Regarding the present Court practice, certain researchers assume that the Court has
self-authorized this development by unilaterally changing its role within the Convention
implementation structure without solid contestation from the Convention States or the
political organs of the CoE. However, this conclusion is rather shallow-minded.

Since the first pilot judgment Broniowski v. Pland [GC], no. 31443/96, 28.09.2005 (on
the subject of properties situated beyond the Bug River — which concerned approximately
80,000 people) the Court has delivered thirty-five final pilot judgments, whereby it directed
the Contracting States to take general measures in the interest of all existing and potential
victims in order to resolve various dysfunctions in national human rights protection
identified by the Court as «systemic/complex» or «structural» problems [1, p. 8].

Generally, there are more than 160 judgments of the Court (pilot or «quasi-pilot»
and even ordinary judgments) [3, p. 169—-170], which explicitly rely on Article 46 of the
Convention in order to indicate the individual and/or general measures to be taken be the
respondent State. The Court’s backlog and the necessity to deal more efficiently with
systemic problems, which produce numerous repetitive cases, constitute important
factors in explaining this development [17, p. 236].

Most pilot judgments have been successfully implemented by means of general
remedial measures introduced by the respondent States. Where such measures included a
new legal remedy — compensatory or otherwise — capable of providing sufficient and
adequate redress at domestic level, the Court declared the followup cases inadmissible
for non-exhaustion of domestic remedies and «repatriated» them to the States in question
(for example, see Nagovitsyn and Nalgiyev v. Russia (dec.), nos. 27451/09 and 60650/09,
23 September 2010; Latak v. Poland (dec.), no. 52070/08, 12 October 2010; Stella and
10 Others applications v. Italy (dec.), no. 49169/09, 16 September 2014).

Where the States introduced amending legislation providing existing and potential
victims of a systemic violation with relief at domestic level such that the Court’s further
examination of similar applications was no longer justified, it struck those cases out of its
list on the ground that the matter had been resolved, within the meaning of Article 37 § 1
(b) of the Convention, through the adoption of general measures, including compensatory
remedies for redress with retrospective effect (see E.G. v. Poland and 175 Other Bug
River applications v. Poland (dec.), no 50425/99, §§ 22-25, ECHR 2008 (extracts)).
Additionally, three pilot-judgment procedures were formally closed by virtue of the
Court’s decisions following the implementation of general measures (See as an example
Association of Real Property Owners in £.0dz and Others v. Poland (dec.), no. 3485/02,
ECHR 2011 (extracts); and Anastasov and Others v. Slovenia (dec.), no. 65020/13, 18
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October 2016.). However, taking into consideration the very wide terms of the
recommendations made by the Court, and the fact that the Court normally acts on the
basis of one case, the monitoring that it is able to do remains general in nature and should
never lead the CM to close a case automatically.

It is important to distinguish between, on the one hand, remedial measures which the
Court indicates in its reasoning in the form of recommendations, and, on the other hand,
remedial measures inserted into the operative provisions. As regards the legal nature of
such measures, there is a sort of «scale». There are «soft» recommendations that leave
considerable latitude as to the content of the measures to be taken by the respondent State
in the context of execution. There are also recommendations of a compelling nature, or
indeed «targeted» recommendations — concerning measures, which are relatively precise.
In some cases, especially in pilot judgments, the measure indicated by the Court appears
in the operative part and is thus particularly mandatory. Such directions may be «soft»
where they leave a wide margin to States as to the practical solution. On occasion,
however, the directions are more forceful, leaving little or no freedom of choice to the
respondent State [10, p. 19].

The legal dilemma could arise when, exceptionally, the Court prescribes individual
or general measures in a judgment’s operative provisions (as it did for example in cases
Assanidze v. Georgia, no. 71503/01, judgment of 8 April 2004, Oleksandr Volkov v.
Ukraine, no. 21722/11, judgment of 9 January 2013 and Grande Stevens and Others v.
Italy, nos. 18640/10, 18647/10, judgment of 4 March 2014) as these provisions are the
source of the legal obligation that attaches to the respondent State under Article 46 (2) of
the Convention.

The Court’s mandatory order fortifies the authority of the CM, thus increasing the
pressure on the respondent Member States. The specificity of the Court’s orders also
facilitates the possibility that other political actors and the media will hold a violating
government accountable concerning compliance. This consequently increases external
pressure to effect implementation adequately and quickly.

The Judge Linos-Alexander Sicilianos, has stated that «if remedial measures are
indicated, the nature, seriousness and/or persistence of the violation, the existence of an
underlying structural problem, and the type and scale of the execution measure to be taken,
are the main reasons for the differences in the prescriptiveness of the Court’s indicated
measures, which range from mildly worded general recommendations to the use of
narrowly drawn and even strongly worded quasi-injunctive measures» [17, p. 236].

The other issue relates to the essence of the judicial function performed by the Court
and its effect on the Court’s remedial practice. The Court resolves disputes between
applicants and the States based on the pleadings as formulated by the parties. The
problem with the Court indicating specific remedial measures is that that issue has almost
never been pleaded beforehand, at least not in normal Chamber or Grand Chamber cases
(the exceptions are pilot judgment cases in which parties are invited to submit their
observations upon the application of the pilot judgment procedure under Rule 61 (2) of
the Rules of Court).

Recommending or ordering specific implementing measures, of course, does not
guarantee that they will actually be adopted at the domestic level (such situation was
analysed by the Court in Mukhitdinov v. Russia, no. 20999/14, judgment of 21 May
2015, §§107-109 and §§ 115-117.). Yet clarity as to the precise obligations arising out
of an adverse judgment may have positive effects on compliance. It has been shown, for
instance, that the more clearly an obligation is formulated, the higher the political costs
of not abiding by it are for a State [12, p. 840].
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The Convention States appear to have intended to reject a direct effect of the Court
judgments, as displayed in the travaux préparatoires. The Court was not meant to have
the competence to annul, void or repeal national legal acts. This would, nevertheless, be
the result in certain cases if the individual measures were to take direct legal effect.
However, according to the living instrument doctrine, the Convention has to be
interpreted in the light of today and if Convention States accepted the decisions and
applied them directly, this would automatically indicate a change of intention.

The Court has repeatedly «emphasised that the Convention is a living instrument to
be interpreted in the light of present-day conditions and this approach applies not only to
the substantive rights protected under the Convention, but also to those provisions such
as articles 25 and 46 which govern the operation of the Convention’s enforcement
machinery» [14, p. 10].

It follows from the foregoing that the pilot judgments procedure, as well as quasi-
pilot judgments procedure (which, being different in procedural methods applied by the
Court, is not substantively different in the execution process), were a reaction to the
structural human rights problems in Contracting States triggering repetitive applications
and to several Contracting States’ reluctance to solve those problems on the national
level. Nevertheless, the Court still legally differs from an organ which is integrated into a
Member State’s domestic legal system and whose decisions take direct legal effect or an
organ that has modifying powers, allowing it to call legislation void, overrule final
judgments and annul executive acts.

Since the first pilot judgment the cooperation between the Court and the CM has
definitely evolved from a posture of passivity by the Court to one in which it is more
proactive in its indication of non-monetary individual or general measures. The
traditional approach whereby the Court always rendered purely declaratory judgments
and the Committee of Ministers had exclusive jurisdiction to supervise the execution of
those judgments no longer corresponds to the current situation.
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IMJIOTHI TA KBA3IIIJIOTHI PIIEHHA
€BPOIIEMCBKOI'O CYY 3 IIPAB JIFO/IUHUA:
3ABE3IIEYEHHS IOCUJIEHOI'O 3AXUCTY IIPAB JIIOJIUHU

€. Cyuiko

Excnepm npoexmy Paou €sponu
«Iooanvwa niompumra peghpopmu KpuminaibHoi iocmuyii 6 Ykpainiy,
e-mail: sushkol2@gmail.com

PoswupeHnHs Pagn €Bponu Ta npyeaHaHHA A0 Hei HOBUX YreHiB y 90-x pokax BUKMMKano
3HAYHY KiMNbKICTb HEBUPILLEHUX CTPYKTYPHUX Mpobrem, siki icHyBanu Ha TOW MOMEHT Y HOBUX
HepxaBax. Papga €sponu Ta €ponencbkun Cya 30Kkpema, 3iTKHynuca 3i CKnagHuMu
npobnemamu y PyHKUiIOHYBaHHI LiNUX NpaBOBMX CUCTEM Ta iX HEBIAMOBIQHICTIO BUMOram
KoHBeHUji. Lle cnpoBokyBano, sk CHiroBy naBuHy, 3aBaHTaxeHicTb CyaQy OOHOTUMHMMU crpa-
BaMMU, LLO CBOEID KINbKICTIO YHEMOXNMBIOBANM Y1 3BOAMIN HaHiBeUb HagaHHSA SKiCHOro npa-
BOBOrO 3axuCTy Ha €Bponencbkomy piBHi (Hanpuknaga, Cya posrnsaHys Ginbwe 41 000 cnpas,
LLIO CTOCYBanucsa Npobrnemmn HEBUKOHaHHSA CyAOBUX pyLUeHb B YKpaiHi). 3Baxaloun Ha NposiBn
kpuTnkn Cyay 3 6oky gk [lepxaB, Tak i 3asiBHUKIB LLOAO TPUBANOCTI PO3rnsaay crnpas, a Takox
6epyun 0o yBarM MOBTOPHOBAHICTb CTPYKTYpHUX npobrem y [Oepxaax, Cya Ta iHWi opraHu
Pagn €sponu BuMyLleHi Bynu WykaTn LWBMAKOrO Ta SKICHOrO BMPILLEHHS uiei npobnemun. Ak
KomiteT MiHicTpiB, sikuin npoBaguTb Harnsg 3a BUKOHaHHSM piweHb Cyay, Tak i cam Cya
pO3pOoOMnN HU3KY HOBMX MEXaHi3MiB NS NOAONAHHS CTPYKTYPHMX Ta MOBTOPIOBAHUX Npobnem
y npaBoBux cuctemax [depxas. Cyq noyas BNpoOBapKyBaTU NPAKTUKY NPUAHATTS NINOTHUX, a B
nofanbLlIoMy i KBasiMiNOTHMX pilleHb, Y SKUX BiH HEe TiNbKn BCTAHOBMOBaB NopyLlueHHA KoH-
BEHLii, @ TakoX hbopMynoBaB pekoMeHaaLlii, a iHoAi i 3060B’A3aHHS, LWOA0 BUMHEHHS KOHKPET-
HUX 3aranbHUX YW iHOUBIQyanbHUX 3axodiB nif Yac BUKOHAHHA piweHHs. Juckycii wono
NEeriTMMHOCTI PO3LUMPEHHS Takux NoBHoBaxkeHb Cyay TpmBawTb Aoci, npote OepxasBu Tone-
pyloTb Taki 3miHM y KOHBEHUiVHIA cucTemi nepegyciM 3Baxakwouum Ha iX HeobXigHiCTb Ta
edexTmBHiCTb. Mpoueaypa NinoTHMX CyAoBMX pilleHb Byna BiANOBIAAK Ha CTPYKTYpHi npobne-
MU 3 NnpaBamu noavHU B [OroBipHUX AepxaBax i BiACYTHICTb MOMITUYHOI BOMi Y MOXIUBOCTI
HoroBipHux [JepxaB BupilyBaTH Lii n(pobrnemMu Ha HauioHanbHOMY PiBHI CAMOCTIHO.

Ha cborogHilWwHin AeHb y cnewuianisoBaHin nitepaTypi NopyleHo npobnemu po3mexy-
BaHHSA MiX NINOTHUMMK Ta KBa3ininoTHUMK piweHHamu Cyay Ta ix po3yMiHHA. 3aranom OCHOBHa
BiAMIHHICTb Mi>X LIMMM pilleHHAMW Nonsrae nepLu 3a Bce y npoueaypi ix yxsaneHHs. Axkwo Cya
BUpiLLYE 3acTocyBaTu opMarnbHy MiNOTHY nNpoueaypy Y KOHKpPeTHIn crnpasi, TO BiH iHhopmye
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npo Le CTOPOHW, SIKi B MOAAnbLIOMYy MaTUMYTb MOXMBICTb HAAATU KOMEHTapi B Ui YacTuHI.
Mpumatoun ninoTHe piweHHa Cya, Sk npaswno, Hagae [epxasi NEeBHUA CTPOK AN YCYHEHHS
HeJonikiB Ta 3yNuMHSAE PO3rnsAg iHWKMX TUMOBMX CMpaB. Y TOWM Xe Yac, y KBasininoTHUX PilLEHHSX
Cya He fae MOXNMBOCTI KOMEHTYBaTU CTOPOHaM Lie NUTaHHSA, MPaKTU4HO HIKONN He BCTaHOBIIOE
CTPOKIB ANS BUPILLEHHS CTPYKTYPHOI NpobrieMun Ta He 3ynnHSAE po3rnag, iHWMX TUMOBKX Crpas.

Knroyosi crioea: BUKOHAHHS pilleHb, KMOHOBI (OQHOTUMHI) CnpaBy, KOMMMEKCHI Ta CUCTEMHI
npobnemu.
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