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3HAYEHHSI BUBOPY JIATH OLIHKA MAWHA JIJISI BCTAHOBJIEHHSI
PO3MIPY KOMIEHCALII ¥ MDKHAPOJHOMY NYBJIYHOMY IPABI
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CratTs IPHUCBSTYCHA TIOHATTSAM OLIHKY B MI>KHAPOIHOMY apOiTpaki Ta IMOSCHIOE NMUTAHHS, MOB’s3aH1
3 BUOOPOM JaTH OI[iHKM MaifHa Ta BUKOPHUCTAHHAM €X-ante Ta eX-post indopmanii. 3a3HaueHO, IO OMIHKY
MaifHa HeOOXi/{HO BCTAHOBJIOBATH Ha IIEBHY JaTy 3 METOIO (hikcarlii CTaHy BIACHOCTI Ta PHHKOBUX yMOB
Yy BU3HAaYEHOMY MOMEHTI 4acy. JIociiHkeHO CTaHAapTH KOMIIEHCAI{ y BUIIaqKax 3aKOHHOI Ta He3aKOHHOI
eKcIIpompialiil y MikHapomHoMYy myOmiuHoMy mpasi. IIpoananizoBaHO, SK MIKHApOZHE iHBECTHINHHE
mpaBo (30KpeMa, TICIs CYIOBHX DIillieHb Yy JSSKUX CIpaBax) HaOyJI0 PO3BUTKY Ta SIK JEsKi MiXKHAPOMIHI
CYZIOBI OpraHH AINIUIM BUCHOBKY, IO y BHIAJKaX MPOTHIIPABHOI MOBEIIHKY JIEP)KAaBHU 3asIBHUKH MAIOTh
IpaBO 00paTH JaTy ekcrpompianii abo JaTy MPHCYHKEHHS BiMIIKOAYBAHHSA SK JAaTH OMIHKK MaifHa.
Haromomeno, mo MikHapomHa ap0iTpakHa IpakTHKa 3aXOJiB KOMIIEHcAlii He MOBHHHA CIIPHUSITH
pyHHYBaHHIO CHCTEMHUX [T CIPaBeUIMBOCTI Ta CTPUMYBaHHS MIXXHapOIHOT'O ITyOIiYHOTO MpaBa.

Kniouosi cnosa. 3axuCT €KOHOMIUHHX IIpaB; KOMIIGHCAIlS; PO3Mip KOMIIEHCAIil; CIIpaBeINBa
PUHKOBa BapTiCTh; BapTiCTh I1HBECTHIIN; Jara OIHKH; CTaHAApTH OLIHKKA MaifHa, HE3aKOHHA
EKCIIPOTIpiaIisl; 3aKOHHA EKCIPOIpiamis.

Bubip Mi>KHaApOJHMM CYJOBMM OpPTaHOM JaTH OLIHKM MaiHa 3HA4YHOI0 MipOI0
BIUIMBA€ HAa PO3MIp KOMIIEHCAlii, L0 NPUCYIXKYIOTh 3asBHHUKY, SKAH 3a3HaB
MOpYyIIEHHS TMpaB Ha IHBECTHUIIl BHACHIZOK EKCIpOIpialii, HallioHaJi3allii,
KoH(pickawlii Y B iHMHKX (opmax iCTOTHOrO OOMEXEHHsI BIACHOCTI y MpHUMAIOUil
JepXkaBi BCymeped HOPMaM MiKHApogHOro mpaa’. OTxke, edeKTHBHA peanizarlis
HOPM MDKHApOAHOTO IIpaBa, 30KpeMa, JOCSATHEHHS KOMIICHCALIHHOI METH, 3aJIeKHUTh
BiJl HAJIGKHOTO BU3HAYEHHS IATH OL[IHKM MaiHa.

[To30BH, 1O CTOCYIOTBCS OOIPYHTYBaHHA BHOOpPY JaTW OLIHKM, aKTHBHO
MPOSIBIIIMCH BiIIHOCHO HEMIOAABHO. SIK 1 OyAb-sKUil HEBIIOMUN HAIPAM IOPUAXYHOTO
OOTpYHTYBaHHS, AK€ paHillle He BUKOPHUCTOBYBAIH, BiH PO3BHBAETHCA 33 HAsIBHOCTI
BIAMOBiAHMX 3ac00iB i cTuMyiiB. Sk ctBepmkytors @. JlaBo Ta I'. P. Kocra, criopu 3
MPUBOJY JaT OIIHKH 3pimka Tpamuiucs mo modatky XXI cromitts Tomy, Imio
BUpILIATBHAN apryMEHT IIOA0 BiINOBIAHUX (aKTiB MpocTo He OyB mocarHyTui. [licms
JOCTaTHBOI'O PO3BUTKY BiAMOBITHOrO HAINPSMY MIPKyBaHb 3a3Hau€HE MUTAHHS CTaJlo

1 . .. .

BuznaueHHs TOHATH, IO Bi0OpaXkaroTh T030aBICHHS BIACHOCTI, iCTOTHE 0OMEKEHHS BIACHOCTI 91
IHIIMH BIUTMB Ha TIPaBO BJIACHOCTI, y MIXHApOAHOMY IIpaBi 3[iMCHIOIOTH Ha OCHOBI iHTepmperamii
TIOJIOXKEHb KOHKPETHUX MI>KHAPOJHUX JOTOBOPIB Ta iHIINX HOPM IIPaBa.
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HNEHTPATbHUM JUISI TMONANBINUX Ne0aTiB MIOAO BiANIKOAYBaHHS 30UTKIB Yy
MbKHapoaHoMy mpaBi [14, p. 52].

Komu pmst  3actocyBaHHS KOMIEHcCAalii y IOJIOKEHHAX MDKHAPOAHOTO
IHBECTULIHHOTO JOTOBOPY BUSBIISIETHCS TOCHJIAHHS Ha BapTiCTh, TO II€ BBAXKAIOTh
CKOHOMIYHOIO BapTicTIO iHBecTHii. Peamnizamifo iHIIMX HOPM MDKHAapOAHOrO IpaBa
TaKOXX 3/IMCHIOIOTh Ha OCHOBI OIIHKM BapTOCTI MaifHa, 30KpeMa, 3a HEOOXiTHOCTI
BHU3HAYEHHsS BapTOCTi, «IIO BiINOBiga€ BapTOCTi pecTUTYLil B ii HaTypalbHOMY
BUpaxeHH» [6, p. 47]. Bapricth MaiilHa HEMOXJMBO BH3HAYUTH JUIIE 3a ii
XapakTepUCTUKaMH, OTOX il BH3HAYAlOTh NUISIXOM TIOCHJIAHHS Ha OKpEMY
nepcrextuBy’. [loustts BapTocti I. Map6oe mosicHuIa B Takumii croci6: «Bapmicmy,
00HAK, He € 00 eKkmusHow axicmio peuell. ... Ak exazyeas Immanyin Kaum, yinnicme
MOJAICHA 3pO3yMImu auwe K OYiHKy 3 60Ky modell. bez nompeb i cxunvrocmetl aooet
ye He mamume HiAxkoi eapmocmi. «Bapmicmb», suxooums, nowsmms gionocue» [15,
p. 22].

KirouoBuM  CHipHMM TNUTaHHSAM Y MDKHApOOHHUX CYHOBHX OpraHax i
BHU3HAYEHHS PO3Mipy KOMIICHCAllil BBaXKar0Tb HEOOXiTHICTh BCTAHOBJIICHHS TOrO, UM
OLIiHKA BioOpakaTHMe JUIIE Ti OYiKyBaHHA Ta iH(OpMaLilo, SKi TOCTYITHI HA MOMEHT
no30aBieHHs MaliHa, YW BpaxoBYBaTHME TaKOX iH(oOpMalilo, M0 BIUIMBAE Ha
BH3HAYEHHS BapTOCTi IHBECTHIII yKe IMICIIsl AaTH M030aBJIeHHS MaiiHa.

Y IMOKTpUHI MDKHAPOTHOTO MpaBa I TeMi MPUCBSATIIN CBOI JOCIIHKCHHS TaKi
BYeHi, sk M. A. Abmana [2; 3], M. Kantop [13], A. M. IOyns [12], 1. Kopi [8],
E. K. CmyrHi [24], 1. Map6oe [15], b. Cabaxi [21]. 3a3HaueHe MUTaHHS JOCITIHKEHO Y
crineHii cratTi . JlaBo Ta I'. P. Koctu «/laTa ominku B iHBecTULIHOMY apOiTpaxi:
(byHIamMeHTanbHe JOCTiKeHH X 0)KyBChKUX MPUHIMIIBY [14], a Takox BimoOpakeHO
y crninpHid mpami C. Pimincekoro Ta K. Bimbsamca «30uUTKHM B MDKHapOIHOMY
iHBecTHLiiTHOMY TipaBi» [19].

Memoro cTaTTi € BCTAaHOBJECHHS MDKHApOTHO-TIPAaBOBUX 3acaj BUOOpY [aTH
OLIIHKM MaifHa Ta 0cOOIMBOCTEH 11 3acTOCYBaHHS y CYAOBii MpaKTHLI A5l pO3PaxyHKY
PO3Mipy KOMIEHcalil B MbKHapOAHOMY MyOIiYHOMY MpaBi.

Ouinka po3Mipy KoMIeHcarii 4i 30MTKYy BHACITIIOK EKCIIpOIpiaiii iHBeCTHIIiH
3HaYHOIO MIPOIO0 3aJIeKHUTh BiJ BH3HAUYEHHA JaTH OLIHKH. 3HAYEHHS BapTOCTi
MOCTIHHO 3MIHIOETHCS ITiJ] BIUTMBOM iH(OpMAIIil 11010 IHBECTUIIIHHUX aKTHUBIB Ta 3MiH
Ha puHKY. OCKUIBKH METOIO OLIHKM MaiHa € BU3HAYEHHsI BAPTOCTI Ha JATy OLIHKH, TO
€ aKTyaJbHOIO JIMIIe Ta iH(opMmamis, mo mnepenye naTi ouinku (ex-ante («mepen
nofieto») iHpopmaitis). [Hpopmartito mpo moAil, ski BiAOyBalOTLCS MiCHsl JATH OIIHKA
(ex-post («micns dakry», «mocTdhakTym») iH(opMaIlis), BBAXKAIOTh HEAOCTYITHOO TSI
MOKYIIIIB Ha JIAaTy OI[IHKH, OTOXX BOHA HE BILTMBAE HA PO3MIp BApTOCTI, MO CIIiJ
BpaxoBYBaTH IIiJ Yac BH3HAYECHHS po3Mipy KommeHcalii. B oOroBoproBaHiil craTTi
3a3Ha4yeHo, IO €eX-post indopmaliro iHOMI BHUKOPUCTOBYIOTH HJsl TOTO, 10O
MiATBEPAUTH OOIPYHTOBAHICTh MPHUIYILEHb, 3aCTOCOBAHMX Y BHMKOHAHUX OLIIHKaX
MaiiHa. Amxe ex-post indopmanis npo ¢axTHYHI IOXOAM YACTO MOXe OyTH
HAapO3YMHILIMM MPUTYHIEHHSIM MIOA0 OYiKyBaHHS TMOKYIIIB 1 MPOAABLIB CTAHOM Ha

2 Teopisi MEPCIEKTHB OMHCYEe Te, SK JIONM OOMPAIOTh MiK ANBTCPHATHBAMHM, IIO 3YMOBIIIOE
BCTAHOBJICHHS BApPTOCTI HAa OCHOBI IXHBOI Cy0’ €KTHBHOI OIIHKY PU3UKIB Ta IEpeBar.
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naty omiHku [2, p. 8; 19, p. 254]. Onnak, 3a TBepmkeHHsM C. PiniHckkoro, B cuTyarii
HE3aKOHHHUX eKCIponpiariii ex-post iHpopmalito BAKOPHUCTOBYIOTh y BUMAJAKY, SKIIO
BOHA CIPUYHHSE 30UTBIICHHS BApPTOCTI KOMIeH caii. O4eBHIHO, BUSHHUH PO3TILAAE I
JBa BUAM iH(popMallii BiIHOCHO naTu ekcrnponpiaii, a He gaTu ouinku [19, p. 258].

l'onoBHMM KpuUTepieM Al BU3HAYCHHS AAaTH OLIHKM BBaXKAIOTh 3aKOHHICTH YH
HE3aKOHHICTh JIisHb, BHACIIIOK SKUX BiIOYJIOCH M030aBiIeHHs MailiHa (BJIACHOCTI)
ocobn. 3okpema, €BponelchKUH CyA 3 TMpaB JIOAMHU TaKOX BHKOPHUCTOBYE
3a3HAYCHUH MiOXig Ui BHU3HAYGHHS JaTH OLIHKH 3aJISKHO BiJl BU3HAYCHHSA
3aKOHHOCTI YW HE3aKOHHOCTI M030aBJIEHHS BIACHOCTI, MPOTE 3 OCOOIMBUM IOTIISIOM
HAa MOHSTTS HE3aKOHHOCTI 1030aBJICHHA MaifHa B YaCTHHI MiATPUMKH HUM TO3ULII TPO
HEJIOCTaTHICTh TOPYIIECHHsSI JOTOBIPHUX IOJOKEHb JHUIIE IOAO CTPOKIB BHILIATH
KOMIICHCalii 3a MaiHo (Ko iX mepexdadyeHo MIKHAPOIHUM JOTOBOPOM) JUIs
BU3HAHHS TaKOro no30aBJeHHs He3akoHHUM [19, p. 67, 245].

Jlnst BU3HAYeHHS NaTH OIliHKKM MaiiHa HeoOXilHa npasoga keanighikayis OisiHb
depoicasu 3a Kpumepiem 3aKOHHOCMI uu Hezaxonnocmi. He icHyioua cTaHOM Ha
ceoroai [locriliHa majara mixHapomHoro mpaBocyans npu Jlizi Hamiit y cmpasi
«Dabpuxu 6 Xoocyei» 1928 p., anamizyroum nii [lompmii, BU3HAYWIIA YiTKE
PO3MEXYBaHHS MK 3aKOHHUMU (JOIYCTUMHUMU) Ta HE3aKOHHHUMHU (HEJOIMYCTUMHUMHU)
eKCTponpiarisiMi MaliHa. Binbimicte pospisuse szaxouny excnponpiayito (6 sxiil
gi0cymHitl 1uue ¢hakm Komnencayii) Bii iHIINX 3a00poHEHUX (opm Mmo30aBIICHHS
BitacHocri [14, p. 46].

3a3HayeHui Cyx B3sIB 10 YBard Te, L0 il JAep>KaBH, MOB’s3aHi 3 1M030aBICHHIM
BlIacHocTi, cynepeunmnu JKeHeBchbkid KoHBeHHii 1922 p., He BBaxkammucs
SKCIPOMpIAIli€lo, 3 TOUYKH 30py IHTEpIpeTallil cTaTeil i€l KOHBEHIIii, Ta BiOBiaIu
0 3a3HaUYEHOMY MOHATTIO 32 YMOB iXHBOI 3aKOHHOCTI Ta BWILIATH CIPaBEIIMBOI
KOMIIEHCAllii, [1e BBRKAIH «3aXOIUIEHHIM MaliHa, IpaB Ta IHTEpPECiB, KOTPi HE MOXKYTh
OyTH eKcrIponpilioBaHi HaBITh 3a HASBHOCTI BHMIUIATH KOMIeHcawii» [6, p. 46],
KEpYIOUHCh JEIKMMH OOMEXKEHHSMH IpaBa eKCIIponpialii, 3a3HaueHIMH Y KOHBEHIIi1
[5, p. 31]. MixnapogHuii cynoBuii opraH mNpsMO 3asBUB Yy pIllIeHHI, IO
BIJIIKOAYBaHHA B I[bOMY BHUIAJKy BBa)XKa€ HACIIAKOM HE 3aCTOCYBaHHS CTaTel
KOHBEHIII1, «a Jiif, AKi cymepeyaTs UM cTattsam» [6, p. 46; 21, p. 48].

3a3HayMMo, M0 Take TIYMAyeHHS MOHATTS «EKCIpompiamis», B SKOMY
000B’S13K0Ba HAsIBHICTh O3HAKM 3aKOHHOCTi, BigOyBaJoch y MeXax iHTepHperamii
TEKCTY JOrOBOPY y CIIpaBi Ta HE XapaKTepHE I TOKTPUHHU MIXXHAPOIHOTO MpaBa, J1e
IIMPOKO BHUKOPHUCTOBYIOTH MOHATTA «HE3aKOHHICTh ekchpompiamii». Sk Brano
3a3Haunna B. TloenmnHOK, TEPMIHOJIOTIS MDKHAPOJAHHMX IHBECTHIIIMHUX YTOA IIOJO
MPUMYCOBHUX BWJIYYCHb IHBECTHINA HE € IIJIKOM IOCTIIOBHOIO, a TakKi IMOHATTS, SIK
«CKCTIPOTIpialliss», «HaI[lOHATI3aIlis», «BUIYYCHHS», «030aBIICHHSA» TOIIO, YacTo
3aCTOCOBYIOTH SIK B3a€MO3aMiHHI Ta BUKOPUCTOBYIOTH 3aJICKHO BiJ IPaBOBOI Tpamuiii
Ta nepeknany [1, c. 98].

[Ipote cranmapTu OIiIHKM MaliHA, BHUKIAJCHI y cnpaBu «®Dabpuku B X0XKyBi»,
CTaJIi 3arajlbHOBU3HAHUMHU Y MDKHAPOIHIN CYIOBill MpakTULi: X BBaXKalOTh HOpMaMH
3BUYA€BOTO MDKHapoAgHoro mpasa [24, p. 631]. [eski MibKHapoaHi CyIOBI OpraHu
BH3HAJIH, LI0 TaKi CTAaHJAPTH 3aCTOCOBYIOTH HE JIMIIE O HE3aKOHHUX EKCIIPOIpiallii,
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a W 1m0 IHIMX WOPYIIeHb, IS SKUX MDKHApPOJHI I1HBECTHUIIIHI JOTOBOPU HE
nependavaloTh OCOOMMBHX MpaBWII, IO PEryNIOIOTH 3acodm 3axucty. Hampukian,
MDKHapoAHUH apOiTpax y chnpasi «/lemip npomu Vxpainu» 2011 p. Bu3HaB, 10
npenenedt crnpaBu «Pabpuku B X0XKyBi» 3aCTOCOBYIOTH /0 MOPYILIEHb CTaHAAPTY
CHPaBEAIMBOCTI Ta PIBHONPABHOCTI, HAGIMb AKWO MaKe NOPYUEHHS <He NPU3800Ums
00 nogHoi empamu ineecmuyii» OTxe, nedaTH MO0 BU3HAYCHHS JATH OI[IHKU
qacTillle TPaIuIAIOTECS Yy BUIAAKAaX EKCIpoIpialii, TpoTe MOXYTh BUHUKHYTH U Y
KOHTEKCTI 1HIIMX NOpYyIIeHh YMOB MibKHapoaHoOro norosopy [11, p. 46; 14, p. 48].

Busnauenns oOamu ouinku 0na 3aKonHux excnponpiayiii  (nozbaenens
énacnocmi) BiNOYBA€ThCS HA OCHOBI IHTEpIpeTallii TeKCTy MKHAPOJHHUX JOTOBOPIB.
31e0UTBIIOr0 THBECTHINIHHI JJOTOBOPH Tepe0ayaroTh, MO AAaTOK OI[iIHKH BBAXKAIOTh
MOMEHT eKCIIponpialii 4d MOMEHT, KONW iH(OpMamis Mpo eKCIpompiamiio craia
3arajibHOZIOCTYMHOI TPOMAJICHKOCTI, 3aJIEKHO Bif TOro, 110 Oyso pawimie [19, p. 244;
8, p. 996-997].

Ha npakTtuni ue, 3a3Bu4ail, MO)KHa BCTAHOBHUTH 32 BiAMOBIIHUM PILLICHHSM YpsaYy,
0 CHpsSMOBaHE Ha EKCIPOINpialito, ado JisIMH, MOMIOHUMU MPSMOMY 3aXOILICHHIO
igBecTuliil. CeHC HBOro MpaBWjia MOJSAra€ y BUKIIOYEHHI OyIb-KOTO BIUIMBY Ha
PUHKOBY BapTiCTh IHBECTHIIIH, OB’ A3aHOTO i3 PO3KPUTTSIM iH(opMmalii momo Hamipy
Jiep KaBH 3AIMCHUTH eKcrpomnpiatiro. lkOu 3a3Hadyeny iH(opMmalio BUKOPUCTOBYBAIN
MiJ 4ac po3paxyHKy BapTOCTI iHBECTHLIH, TO HepkaBa oTpuMaia O Oe3mifcTaBHI
TepeBaru BiJl CBOIX BIACHUX Jill YHACIHIJIOK HUXYOI OLIHKA IHBECTHIIiH, OCKUIBKH
BB@)KAIOTh MAJOHMOBIPHOIO HAsBHICTH 0araThOX MOTCHIIMHUX TOKYIIIB, TOTOBUX
npuadaTH Taki iHBECTHLIi Yyepe3 HEBU3HAYEHICTh CTOCOBHO IXHBOI'O MalOyTHBOI'O Y
nepxasi [19, p. 243-244].

MixHaponHi CylOBi OpraHd pO3INIANAIOTh JAaTy OLIHKH 1HBECTHLIH SK MOMEHT
CHTyalii Ha PUHKY, Hi Yac SKOro BJIACHUKH Ta TMOTEHLiMHI MOKYMI BPaxoOBYIOTh
aKUIOHEpH1 PU3UKH y4acTi sIK iHBECTOPIB, OCKLIBKH MOAAJBINI MOJii, SKi 3MEHIIYIOTh
a00 30UTBIIYIOTH BapTICTh 1HBECTHIIIH, YK€ HE BILUTUBAIOThH Ha MPOIEC OLIHKH, aJIKe €
HEB1IOMUMH JUTsl HUX y 3a3HAUYEHH Jac.

VY MiKHapomHOMY MpaBi JOCATHEHHS MPAaBOBOI METH HPUCYIKEHHS KOMIIEHCAmil
BapTOCTi MaiHa 3AIHCHIOIOTH Yy (OpMi HOro rpouIoBOro €KBiBajieHTa, OTOX BHOIp
JaTd OLIHKM CTaHOM Ha JaTy eKCHpompiamii 3 BH3HAa4YeHHSIM icmopuunoi abo
HOMIHATbHOI 6apmocmi TOTPeOye BCTAHOBIICHHS pedanbHOi eapmocmi, a came —
BpaxyBaHHS 3MiHM MOKa3HMKa IIIHHOCTI L[LOTO €KBiBaJieHTa 3 yacoM [11, p. 75; 17,
p. 169], To6To oOkpemoro po3paxyHKy ioro 3HewiHeHHs y wyaci (iH¢uAwii), a6o
BpaxyBaHHS pa3oM 3 BTPayCHOIO BHIOAOK Yy CKIadi BiACOTKIB BiANOBITHHX
KoMepiiiHuii craBok [19, p. 397]. [ns xpamoro 3a0e3medeHHs MOXKIMBOCTI
OTpUMaTH KOMIICHCALil0 pealibHOi BapTOCTI MaiiHa y MDKHApOIHHUX JOTrOBOpax
3a3HAvyalOTh BIIMOBITHI «aHTHIHQIIALIHHD modokeHHa[17, p. 169].

BrnactuBicTb 3HENiHEHHsI TPOILIOBOI OJMHMIII MOXKE 3yMOBUTH Je0aTH OO cCaMme
CKBiBaJIeHTa, a HE JaTW OLIHKH MaiHa. 30kpeMma, y crpaBi «Cawma €nena npomu
Kocma-Puxu» MixXHapomHUHM apOiTpaXHUH cyl MPHUAHSB TMO3WLII0 3asBHUKA, IO
BapTICTh MaifHa, OIiHeHOro Ha nary ekcrnpompiamii (5 TpaBus 1978 p.), moBuHHa
BIINOBIZIATH TEMEPIIHEOMY EKBIBaJICHTY TpoIIoBuX kowTiB (Ha 17 mrororo 2000 p.) 3
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ypaxyBaHHSIM y cknaji BimcotkiB (m. 104): «... Komu BIaCHUK MaifHa B JESIKHIA yac
paHilie BTpaTuB BapTiCTh CBOI'O aKTUBY, ajie HE OTPUMAaB I'POLIOBUI €KBIBaJICHT, SIKUI
TOHI CTaB MOMY HaNEKHHH, CyMa KOMIIEHcalil MOBWHHA BimoOpa)aTu, MpUHAWMHI
YacTKOBO, JOAATKOBY CyMy, SIKy HOro Komrtuh MOriud O 3apoOuTd, sSKOM HOXif,
OTpUMaHWil Big HHUX, OyB pEIHBECTOBAaHMI MIOPIYHO 32 HAMMOIIMPEHIINMU
BiJICOTKOBUMHU cTaBkamu» [7, p. 193, 201-202].

Busnauenns oamu oyinku 01s He3aKOHHUX excnponpiauiii (noz6aenens
énacnocmi) BiOYBA€ThCS Ha OCHOBI HOPM 3BHYA€BOrO MDKHAPOAHOIO IMpaBa MiCs
BCTaHOBJICHHs (akTy 3IMCHEHHS aKTy, TAKOro SK 3aXOIUIeHHsS, abo pillleHHd, fKe
no30arsie iHBecTopa iHBecTHIl (npsimoi excnponpiayii), Y1 TaKOro Mo30aBICHHS
MaiiHa, 10 HE € PEe3yIbTaTOM ONHOTO aKTy, PIBHOLIHHOTO MO30aBJICHHIO BJIACHOCTI
(nenpsimoi abo noezyuoi excnponpiayii). UnMano MbKHApOTHHUX CYJOBUX OPTaHIB Y
BUIIAJIKy HE3aKOHHOI eKCIIpompialii 3acTOCOBYE HE TMONOXKEHHS MDKHapOAHUX
IHBECTHUIIMHUX JOTOBOPiB, TIONPH IXHIO HasABHICTh, a HOPMH 3BUYA€BOTO
MDKHapOAHOI'O TMpaBa JUId BHU3HAYCHHS CTAaHAAPTIB KOMIIEHCALil 3a BYMHEHHS
MDKHAapOIHO-TIPOTUNIPABHUX TisiHb [14, p. 44-45].

Hpunyun «nosnoi komnercayii» He HAINTO YITKWHA OO0 TOTO, YA BiH BHMAarae
BIJIHOBJICHHSI TOTEPITLIOT CTOPOHU JIO CTaHy, IO MepeyBaB HE3aKOHHOMY akTy (Status
quo ante) 3 ypaxyBaHHSM BiJICOTKIB Ha JaTy IPHCY/PKCHHS BIAIIKOTYBaHHS, YH BiH
Ma€ BiJHOBUTH TINOTETUYHY CHTYyallifo, y SKii HOpymieHHsS He BimOymock Ou (a
hypothetical position) [6, p. 47-48]. IIpeuenenT cnpaBu «Pabpuku B X0XKyBi» HaJIaB
OLTBIIOT YITKOCTI CTOCOBHO HEOOXITHOCTI BHOOpPY caMe TimoTeTndHoi cutyaii [14,
p. 55; 21, p. 50]. Ongnak y MOKTpUHI Ta MPaKTHII MDKHAPOAHOTO MpaBa HE 3aBepIIeH]
IOMCKyCil MO0 3MICTy 3a3HA4eHOro CTaHAapTy Ta iHTepopeTamii 3000B's3aHHA
BIJIIKOIYBaHHS 30MTKIB, IO AOPIBHIOIOTH BAPTOCTI PECTUTYLIi, 3a3HAYCHUMH ABOMa
MiAXOJaMHU: BY3bKOT'O Ta MIMPOKOTO.

Hlupoxuu minxig (a hypothetical position) mo pecrutynii TsarHe 3a co0or0
3000B’s13aHHS BiIHOBUTH TEMEPIIIHIO TIMOTETHYHY CHUTYyalilo, B SKid He 3IiiCHEHO
HE3aKOHHUX MifHb. 3a Takoro MiIXoAy MIKHApOIHUH CylOBHH OpraH MOBHHEH
NPUCYOUTH KOMIICHCAIil0, PO3MIp SKOi [AOpIBHIOE PI3HULI MK (aKTUYHOO 1
riMOTETUYHOI0 CHUTYyalliIMH 1HBECTOpAa Ha JaTy HPUCYMIKEHHA BIALIKOIYBaHHS,
CTOCOBHO BHIIAJIKIB HE3aKOHHHMX eKcrpompianiii aepxkasoro [12, p. 33]. Lle gacro
nmoTpedye BU3HAYCHHS JaTH OLIHKH IHBECTHIIH SK TaTH MPUCYPKEHHS BiIIIKOTYBaHb,
TOOTO OLIHKM MaiHa CTAHOM Ha MOMEHT MPHUUHATTS Mi>KHAPOAHUM CYZAOBHUM OpTaHOM
pilleHHA MpO BHUIUIATY BHU3HAYEHOrO0 PO3MIpYy BiAIIKOAYBaHHS. Takuil miaxix
3rajiyloTh SIK CTaHIapT 31 cipaBu «DabpuKu B X0XKYBI».

MixHaponHi CyJOBi OpraHH, sIKi 3aCTOCYBajH CTaHIApT 3i cnpaBu «DaOpuku B
XoxyBi», BBOXaIH, [0 BAPTICTh IHBECTHUIIIN HE 0OMEXKYEThCS TATOKO EKCITpOMpialtii, a
BKIIIOYa€e OyAp-sIKi  HempsiMi  BTpaTH, BH3HAYeHI Ha JaTy HPUCYIKEHHS
BimmkonyBaHHs. HaciimkoMm Takoro moriigy € Te, IO Ha JepKaBH IMOKIAACHI SIK
PU3UK 3HIKEHHS BapTOCTI IHBECTHIIIH, 0 3HAXOJATHCS IMiJ iXHIM KOHTPOJIEM, TakK i
PU3UK KoMIeHcalii Oyab-sIKoro 30UIbIIEHHST BAPTOCTI EKCIPONPiHOBaHUX 1HBECTUIIIH
32 HACTIIKOM HE3aKOHHOI'O MiSHHS, OCKINBKA L€ TAaKOXK BBAXKATUMYTH 30HTKOM
iHBecTopa [22, p. 112; 25, p. 545].
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OpHak aas HEMpsSMUX EKCIpompialliidi CcTaTyC IHBecTOpa HIOAO IHBECTHIIH, 3a
BU3HAYCHHSM, HE 3MIHIOEThCA, a iHBeCTOp (MpHUHaMHI (hOpMaTbHO) MOXKE IX TPOJATH.
Ha nymxy M. A. AbGpanu, SIKIIO 3aX0AW AEp>KaBU HE MEPEIIKOKAIOTh BiAUYKEHHIO
MaiiHa iHBecTOpa, TO #HoMy B OyAb-KOMY BHIIAKYy HaJEXHTb PI3HUII MDK
riMOTETUYHOI0 BEMYMHOI0 1 (AKTHYHOIO BapTICTIO HA JaTy HPUCYIKEHHS
komneHcamii [3, p. 118-119]. Hamenemo #oro aprymeHT (mompu Te, IO BiH HE
0a3yeTbcsi Ha CYIOBI TNPAKTHUIN): SKIIO E€KOHOMIYHI yYMOBH MOTIpPIIYIOTHCS, TO
KOMIIeHCallis, oOMexeHa BapTICTIO Ha JAaTy eKclpolmpianii, Hagamna O iHBECTOPOBI
JOATKOBY BHUTONY, BTpaTa sKOi He MOB’si3aHa 3 IisMu jaepxasu [12, p. 34].
Henonikom 11p0ro normsiay € irHopyBaHHS BTPa4eHOI MOXKIMBOCT] IHBECTOpA MPOAATH
MaiHO 10 HAaCTaHHSA HECTIPHUATIMBUX CKOHOMIYHMX YMOB SK 3aBJaHy LIKOAY
BHACIIIZIOK HE3aKOHHMX JiSHb.

Astopu C. Pinmincekuii Ta K. BibsiMC 3a3HaUYarOTh: «102iUHO, WO KOMNEHCAYis 3a
He3aKOHHe GIOYYIHCEeHHs He MOodce Oymu HuxC4oio, Hixe 01 3akonnoi» [19, p. 245,
256]. Boxgnowac A. M. IOynp 3ayBaxye, 110 aBTOPH HE MPOAHAII3yBaJd, YOMY II€ €
JIOTIYHUM, OJHAK BH3HAE, IO TaKa TO3ULIS CTBOPIOE CTPUMYIOUMHA UYWHHHUK IS
HE3aKOHHUX Mil, KWW Hallae HOpMaM MpaBa IIOAO0 3aKOHHOI eKcIpompialii Oiu1bmoi
edexTrBHOCTI Ta 3amobirae cnpobdaM eKCIpompiamii, KOPUCTYIOUUCh CIPUSTIUBUMU
cutyarisMa.  OJHAK y4YeHHWM CTBEpKYE, MO0 TaKUH TWiAXiA  HAIUICHUH,
HalBiporinHille, 03HaKaMHu €JIEMEHTY MOKapaHHs, HXK KOMIIEHCAllil y MDKHAPOJHOMY
npasi. /[lilicHo, y m. 4 komeHTapsi Kowmicii mixxnaponnoro mpasa OOH mo cr. 36
JOKyMeHTa «BiAmoBifanbHICTh JepXkaB 3a MIDKHAPOAHO-IPOTHIIPABHI HiSTHHS»
3a3HavEeHO, 110 (PYHKIIisI KOMITEHCAIIIl K9MCTO KOMITGHCAIliifHa» Ta HE Ma€ BiTHOIICHHS
no mokapanHs [18, p. 245]. OnHak TONOBHMM apryMEHTOM BH3HAYCHHS JATH OL[IHKH
Ha OCHOBI JaTH TPHCYIDKCHHS BiAIIKOAYBaHHS MOXKHA BBaXKaTH MOXIIUBICTD
ypaxyBaHHA y Takuii Croci0 BTpadeHOi BUTOAH Ta ii HEMOBHOTO BpaxyBaHHS MiJ] yac
OIIIHKYM MaliHa Ha JaTy eKCIpOoIpiamii y BUTIISAAL BiZICOTKIB, @ TAKOX Te, IO PHUPOIa
pecTHTYyIii, EKBIBAJICHT BapTOCTi SAKOI HEOOXIAHO BU3HAYMTU SK KOMIICHCAIIIIO,
CHpsSMOBaHa caMe Ha TENepilliHiii MOMEHT 1 HEeMOXKIIMBA ISl 3IHCHEHHS! B MHHYJIOMY.

SlckpaBUM TpUKIanoM BHOOpPY MDKHapOOHMM CYIOM Ii3HINIOI AaTH OLIHKU
BBaxaroTh apOitpax 2006 p. y MikHaponHOMy IEHTpI 3 yperyJIrOBaHHS
IHBECTHLIIHUX criopiB y cnpaBi «Eu-/[i-Ci npomu Yeopwunu» [14, p. 54]. Cunpasa
CToCyBajacs eKCIpompialii mpaBa MiAIbHOCTI Ha OCHOBI olepauiiiHOl yroam s
MixnaponHoro aeponiopty bynanemra «®epixens». MixkHapogHuil apOiTpaxkHul cyn
MOCTAaHOBMB, MO B JIEPKaBHUX 3axoJax TMPOSBWINCH O3HAaKM HE3aKOHHOI
eKCTponpianii, OCKUIbKM BOHHM MOPYIIYIOTh BHMOTM IIOAO NYONIYHHMX ULiIeH,
HAJIEKHOrO MPaBOBOrO MPOLIECY Ta BIACYTHOCTI IUCKpHUMiHAIi, a TaKOX TOMY, IO
CrpaBeIBa KOMIIGHCAIlS He BUILIaueHa iHBectopy [4, p. 88]. Bapricth Takoi yroam
MOMITHO 3pociia Micis AaTH eKcrpomnpialii y 3B'I3Ky 31 BcrynmoMm Yropuwau B €C i
3HaYHUM 3OUIBIIEHHA TYPHUCTiB, IO BiABigyBamu Yropumay. MbKHapOIHUIHA
apOiTpaXHUH CyJl BU3HAYAB, SKa 31 CTOPIH OTpUMaE TepeBary Bia mux moxmid. OtiHka
Ha OCHOBI JaTW eKcIpompiamii 3 po3risAoM 3a3HayeHUX MOAIH SK MOCT(akTym
iHdopMarii mpuHecna ©0 Buromy YropmuHi. | HaBmaku, 3a OIIHKM TiMOTETHYHOI
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BapTOCTi Ha JaTy MPHUCYHKEHHS BiIIIKOAYBaHHS LIO iHQOpMAIIiI0 pO3IIIAAIOTh SIK eX-
ante indopwmarito, sika MPUHOCKUTH BUTOy TTo3uBauy [12, p. 37-38].

MixHaponHU# cy10BHUI OpTaH MOCTaHOBMB, L0 HAJIGKHUI CTaHIAPT KOMITEHCALT
OyB crangaptoM 3i cnpaBu «®abpuku B XO0XKyBi» 1 IO iHBECTOPY HAJIEKHUThH
MPUCYJUTH KOMIICHCAIII0 32 PHUHKOBOIO BapTICTIO CTAaHOM Ha JaTy NPUCYMKEHHS
BUIIATH BimmkoxayBanHs [4, p. 93-94, 97-98]. 3 ormsgy Ha Qakty, Hed miaxin
3aCIIyroBye Ha yBary. | '0JJOBHUM IIHOYTBOPIOBAJbHUM YMHHUKOM 3arajibHOi BapTOCTi
iHBecTHIii Oyna KiIbKICTh MacaXkupis, IO MOIOPOKYIOTH depe3 aeponopT. OcKiTbKU
I KUTbKicTh 30imbmrmacs, a komnanis «E#-/1i-Ci» € mpodeciiinum ormepatopom
aeporopTy, BHUIAETHCS IOCTaTHRO WMOBIPHUM, IIO iHBECTHLIl 30UIbIIMIUCT O Yy
BapTOCTI Micis AaTh eKkcrponpiaiii. SIkOu omiHKy MaiiHa iHBecTOpa He 34IHCHIOBAIN
CTaHOM Ha JaTy NPHUCYILKEHHS BiAIIKOIYBaHHS, KOMIIGHCALiifHa MeTa CTaHAapTy
cnpaBu «Pabpuku B X0xyBi» He Oyna 06 mocarnyra. Bubip matu excrponpiatii sk
JIATH OI[IHKW HE MTOCTABUB OW 3asBHUKA B TIMOTETUYHY CUTYAIIif0, Y SIKiii BiH OMUHUBCS
01 B yMOBax BiICYTHOCTi HE3aKOHHOI eKCIIpOnpiarii.

MoXnuBO, HAWIIMPIIAM 3aCTOCYBaHHSIM CTaHIApTy KOMIIEHcalil 31 crpaBu
«Dabpukn B XOXYyBi» 10ci BBa)XarOTh BHUNAJOK Y CIpaBi KOMUIIHIX BIIACHUKIB
«tOxocy» mnporu Pociiicekoi ®enepanii 2014 p. (monpu ockap>KeHHS BH3HAYCHHS
opuciukiii cyny Ha migcraBi JloroBopy no Emneprermunoi xaprii). Cmpasa
crocyBajacsi ekcrponpianii Ha Teputopii Pocii nadToBOi KOMmaHii «FOxoc».
Excnponpianito BU3HaHO HE3aKOHHOIO MIKHAPOAHUM apOiTpaXKHUM CYIIOM, OCKLIBKH
ii He MpoBeNeHO B paMKax HaJIeKHOI MPaBOBOI MPOLENYPH 1 )KOAHOI KOMIIeHcamii He
BurutadeHo. CTOCOBHO MHTAaHHS WIONO BIiAMOBIIHOI AATH OLIHKKM MDKHApOAHUN
apOiTpak MOCTAHOBUB, IO 3dAA6HUK MA8 NPABO HA GUOIp Midc 0amor excnponpiayii i
damoio npucyoxcennss siowkooyeannus [14, p. 34]. Tlepen uum cya crepury
npoananizyBaB crarTio 13 JloroBopy 1o Eneprernynoi xaprii i AiHII0B BUCHOBKY, LIO
BOHA HE MICTHUTh HiUOT0, 10 Ma€ BiAHOLICHHS AJIS BU3HAUEHHS AAaTH OL[IHKH BiTHOCHO
po3paxyHKy 30uTKiB. Hamani cyn posrnsHyB crarti 35 Ta 36 xomudikamii Komicii
MibkHapoaHoro mnpaBa OOH 1 moctaHoBuB, mo cTarTss 35 TiArHE 3a CoOOOIO
«3000B's13aHHsT  pecTUTYyLii [110] 3acTOCOBYeThCS CTaHOM Ha JaTy BHHECCHHS
pimeHHs». MiKHapoAHUN apOITpaXHUI CyAd PpO3TIAYyMAuuB, IO PEeCUmMyyis
nompebye eunnamu OiNlbwioi 6apmoOCmi 3 6USHAYEHUX HA O0amy NPUCYOICEHHS
gidwkodysanns i oamy excnponpiayii. 1le o3Hauae, MO AepkaBa Hece PU3HK OYIIb-
AKOro 3OUTbIIEHHS YW 3MEHIIEHHA peaJbHOI BapTOCTI IHBECTHLIH 3 JaTH
eKCIpOITpialii 1o JaTu MPUCYPKEHHS BinmkoayBanHs [25, p. 545].

[Ipore mixkHapomHuii apbiTpax y crmpasi BracHukiB «HOkoca» mpotu Pociiicekoi
denepanii HETUIIOBO PO3MIIAAAB OOIPYHTYBaHHS BUOOPY AATH OLIHKHU JJIsl pO3PaxyHKY
KOMIIEHCallii, HAMararouich BpaxyBaTH MMOBIPHICTh IPOJaXXy aKTHBIB iHBECTOPOM 10
JaTH TPUCYILKEHHS BiAIIKOAYBaHHsS. MibKHapomHuil apOiTpakHUI Cyl NOCTaHOBUB,
110 iHBECTOp Y pa3i «BiACYTHOCTI eKCIIpOmpialii ... Mir OM mpoAaTH Lei aKTHB OLTBII
PaHHBOIO JIATOI0 HA MONEpeaHid BUIiK BapTocTi» [25, p. 545]. Ockinbku 15 crpasa
cTocyBajacs MpsAMOI eKcIponpiamii OUIIXOM 3aXOIUIEHHS 1 MOAANBIIOro MPOaxy
Yyepe3 ayKLiOH aKTHBIB KOMIIAHil, Jep)kaBa HacmpaBIi mo30aBuia iHBeCTOpa
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MOXIIMBOCTI TAKOr'0 MPOJAXy Y 3B’S3Ky 3 NPUMYCOBHM BHUCTABJICHHSIM Ha ayKIiOH
aKTHBIB KOMIIaHii BHACTIIOK eKCIpomnpiarii.

Jlnst BU3HauCHHS BapTOCT1 EKCIPONpiioBaHOl iHBECTULIT Mi>KHAPOJHUN apOiTpak
cniupascs Ha HaTOBI 1 ra3oBi iHAEKCH pociiicbkoi GpoHmoBOI Oipiki, Oepydn 3a OCHOBY
3 KUIBKOX TIOAaHWX 3asBHUKaMH 3HA4Y€Hb BAapTOCTI ONHY — CTAHOM Ha JaTy
excrporpianii (21 mucronana 2007 p.), Ta CKOperyBaB 3Ha4eHHS BapTOCTi Tak, 100
BpPaxOBYBaTH 3HAUEHHSI OL[IHKHM TaKOX CTAHOM Ha JaTy MPHUCYHKEHHS BiIIIKOAYBaHHS
(ToOTO 3HAYEHHS BapTOCTI BM3HAYAJIOCh Ha OCHOBI ABOX nar) [25, p. 561]. Taxwmii
MiaXig nepeadayas, Mo BapTicTh kKomnaHii «FOKoc» mokazyBaia po3BUTOK HAEKCY Ta
BKJIIOYajia MMOBIpHICTD BiI4y)KeHHS iHBECTHLIM BIPOMOBXK wporo mepiomy. Ilpore
A. M. IOynp Haromomye Ha MajJoNMOBipHICTb BUMHEHHS «HOkocom» Takmx mid. 3
iHImoro OOKy, SIKIIO NMPHUITYCTUTH, IO KOMIaHisg (QyHKIiOHyBaja O BiIMOBIAHO 10
TaKOro piBHA IHJAEKCY, NEH miaxig y O0aratboX BHUMAJKaX MOXHA BBaXaTd
Halpo3yMHIimmMM mnpumnymeHasM [12, p. 39]. Tlonpu BiACYTHICTH O3HaK TOTrO, IIO
IHBECTOpH [IiMCHO Bimuyxuiaw © iHBEeCTHLIl IO JaTW NPUUHATTS pilieHHs, Oyno O
HEBIpHMM BBaXaTW, II0 BOHM 30epernu O IHBECTUNIi 1O JaTH TPUCYIKEHHS
BimmkonyBaHHs. OTKe, KOMIIEHCaliliHa MeTa, TOKJIaJeHa B OCHOBY CTaHIApTy
cnpaBu «®Dabpuku B X0XKyBi», morpeOyBaja KOMIICHCAIlii HAa OCHOBI OLIHKMA Ha
0cO0NMBY JaTy MPUCYDKEHHS BIAIIKOAYBaHHS 3 ypaxyBaHHSM BTpPayeHOi BUTOIU B
MUHynoMy. SlkOm cyn He 3poOMB IbOro, 3a3HaueHe pillleHHS HE YCyHyno O yci
HaCJIAKU He3akoHHUX il Pocificekoi ®Pexpepanii. 3aranpHa pisHULS y BapTOCTI MK
nBoma nartamu csrana moHax 33 mupx gon. CHIA [12, p. 39]. Posmip cynoBoi
KOMIIEHCAllii 9y10BO 1TIOCTPYE, HACKLIBKH € BayKIMBUM BHOIp AaTH OLIIHKH.

3azHaunMo, 1o y chnpaBax «Eav [laco npomu Apeenmunu» 2011 p., «Dowu
Heyonom npomu 3imbadee» 2015 p., «Kibopaxc npomu boaisii» 2015 p. Takox
00rpyHTOBaHA HEOOX1IHICTH BUOOPY JaTH 3 BUIIOIO BapTIiCTIO IHBECTULIT Y CUTYyalisX,
KON JaTa OLIHKW € CHIpHOIO IiJ Yac BU3HAYECHHS PO3MIpy KOMIIEHCAIlil BHACTIIOK
HE3aKOHHOI eKcrporpialii BiacHocti [14, p. 56].

3a gysbroco miaxomay (Status quo ante — curyartis, sika iCHyBaJia paHillie) aepikaBa
MOBUHHA YCYHYTHM BCi HACHiOKM HUIIXOM KOMIIGHCAlii BapTOCTI PECTUTYLil 10
MOMEHTY BUYMHEHHS HE3aKOHHOTO aKTy 3 YpaxyBaHHAM BiINOBIIHHUX BifICOTKIB 0
JaTH TPUCYDKEHHS BinmkoxyBaHHs. TBepmkenus A. M. FOyns npo e, mo (3rigHo 3
koMeHTapem Kowmicii mixknapoanoro nmpasa OOH) Ha MibKHapoaHOMY piBHI IPUAHSTO
BY3bKE TIyMaueHHs], € JOCTAaTHHO CIIIPHUM Ta MPSMO CYNEPEYUTh LBOMY K CaMOMY
KOMeHTapio y m. 27 mo ct. 36, Je 3a3HadyeHo, 10 3a CTaHIAapTOM BKa3aHOI CIPaBH
000B’SI30K ypaxyBaHHsI BTpadeHOi BHTOAM BIUIUBAE HAa HEOOXiAHICTH BH3HAYCHHS
BapToCTi MailHa «we Ha Oamy excnponpiayii, a Ha Oamy NPUCYOICEHHS
siowxooysanns» [18, p. 259]. Miiicuo, y cr. 35 mokymenrta Kowmicii MikHApOIHOTO
npaBa OOH «BiamoBimanbHICTh JAepaB 3a MDKHAPOXHO-TIPOTHUIPABHI MiSHHS»
BKa3aHO MPO 000B 30K JIep)KaBU «BiTHOBUTH CTAHOBHIIE, SKE ICHYBaJIO 10 BUNHCHHS
MPOTUIIPaBHOrO HisiHHs». OJHaK HaragyBaHHS y cT. 36 NIpo BTpayeHy BHUTOLY
TapMOHIMHO CHIBBITHOCUTHCS 31 cioBamu [locTiiHOI mamaté MiDKXHAPOIHOTO
npaBocynig y crpasi «DaOpuku B X0XKyBi» Mo Te, O 000B’A30K BiJIIKOTXYyBaHHS
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30UTKIB «He 0008’S43K080 00MeNCYEMbCA 8APMICIIO NIONPUEMCIEA HA MOMEHM
nosbaenentsi, nawc giocomku 0o OHs onaamu» [6, p. 47; 21, p. 49].

HaBeneni HuX4e cymoBi cripaBH UTIOCTPYIOTH 3aCTOCYBaHHS CTaHIApPTY CIPaBH
«Dabpukn B X0XKyBi», MPOTEe BUSABISAIOTH HEY3TOMKEHOCTI IIONO BU3HAYECHHS NATH
OUiHKK MaiiHa. Y cmpaBi «Pymeni Tenexom npomu Kazaxcmany» 2008 p.,
kputukoBanid JIx. b. Cimonc [23, p. 212], apOGirpaxk MiKHapomHOrO LEHTPY 3
YperyaioBaHHS 1HBECTULIMHMX CIHOpiB JAWBHO 3a3HAYMB, WLIO CTaHZAPT CIpPaBH
«Dabpuku B X0XKyBi» 3aCTOCOBYIOTH TiIBKU A0 IHIIMX HENPAaBOMIPHHX Iiil, a HE 10
He3akoHHOI ekcnpomnpiamnii. [To cyTi, cipaBa He € BOaTUM NPUKIAZAOM 3aCTOCYBAHHS
3a3HAYEHOTr0 CTAHAAPTY.

IuBecTuuii y cripasi «Pymeni Terexom npomu Kazaxcmany» Oynu ouiHeHi 3 AaTH
ekcriponpianii. MixkHapomHOMY apOiTpasKHOMY CyAy JOBEIOCS O PO3IIISTHYTH eX-post
iHpOpMaLilo Y BUIAAKy 3aCTOCYBaHHs cTaHAapTy cupaBu «Pabpuku B Xoxysi». Ha
nymky lOyns, 3acTocyBaHHS WBOrO CTaHAApTy, HMOBIPHO, CIPUYMHHIIO TaKHH
pe3ynbTaT, SK 3aCTOCYBaHHS CTaHAAPTy OLIHKH, NepeadaueHoro iHBECTHLIHHUM
JIOTOBOPOM, OCKITBKM apOiTpak MOB’s3aB IO3UTWUBHI 3pYIIEHHS camMe 3 HOBHM
BJIACHUKOM, a I O3Hayajio, 110 1Mo3uBady He OyB OM B Wil MOKpalleHiil cuTyawii Ha
PHHKY Yy BHIQJKy BIJICYTHOCTI He3akoHHHX AisHb [20, p. 222]. Taka aprymeHTaris
CyAy CyNEpeyuTb CyTi PHHKOBOi BapTOCTi, a came — «(pyHAaMEHTaJIbHOMY acCIeKTy
PUHKOBOI OL[IHKK» LI0J0 HEOOXiJHOCTI 3aCTOCYBaHHS NpH il BU3HAYECHHI MPUHIMITY
KHauyinniwoeo ma Havkpawoeo euxopucmanus» (highest and best use -
Halie() eKTUBHINIOr0 BUKOPHUCTAHHS) MaifHa Ha JaTy HOTO OLIHKH, BU3HAHMM, 30KpEMa,
BILJIMBOBOIO MIKHAPOIHOIO HEYPSAIOBOIO OpraHizauieio — MiKHapOIHUM KOMITETOM 31
cTaHmapTiB omiHku maiiHa [7, p. 185; 10, p. 269; 13, p. 32], ockinbku Ga3yeTbcst Ha
MPUITYHICHHSIX HEe(PEKTUBHOTO BHUKOPHUCTAHHS 1HBECTHLIN IMOMEPEIHIM BIACHUKOM.
OTxe, 3a3HaYCHWH NPHHLMUI 3arajioM HEOOXiIHO 3aCTOCOBYBATH AJISl BHU3HAYCHHS
CTpaBeIIMBOI PUHKOBOI BapTOCTi i OOTpyHTYBaHHs BUOOpPY JaTH OLIHKH, OAHAK BiH
HENPUITYCTUMUN Yy pa3i HEBAMOBITHOCTI CTaHAApTaM OIIHKH, 3a3HAYCHUM Y
MOJIOKEHHSIX MDKHApOIHHUX Joroeopis [13, p. 33].

HaBiTp 3a gomaTkoBOro BKJIaJEHHS Jep)KaBOI BIACHOTO MaiHa 10
(yHKI[IOHYBaHHS MiAMPUEMCTBA, II¢ JIWIIEC BIUIMBA€ HAa HEOOXITHICTH JOJATKOBUX
pPO3paxyHKIB 3 BHpaxyBaHHSIM 4YacTKM TaKOro BKIaay, NpOTE€ aX HISIK HE Ha
BHU3HAUYEHHS JaTW OLiHKKW MaiiHa. TBepmkeHHs A. M. FOyns momo BigcyTHOCTI
HEOOXITHOCTI 3aCTOCYBAaHHS ITi3HINIOI JTATH OI[IHKM, OCKUIBKH 3aCTOCYBaHHS JaTH
eKCIIponpianii Jae 3MOry JAOCATTH MOCTABJICHOTO 3aBJaHHs, B TAKAX YMOBaX € JIOBOJi
CyHepewInBUM, aJbke Oa3yeThCa HE Ha (akTax, a Ha NPHUIIYIICHHI, 3aCTOCYBaHHS
SIKOTO B MIPOLIECI OL[IHKH CYNEPEeYUTh AOMIHYIOUiH Ta Kpalliii MDKHApOIHi MpaKTUL.

VY cmpasi «Kapoaconyroc npomu [pys3ii» 2010 p. apOGitpaxkx MixkHapoaHOTO
LEHTPY 3 YpEryJIloBaHHsS iHBECTHULIMHMX CIIOpPIB BU3HAB, SIK 3a3HaueHo, mio [py3is
MOpyIIMJIa BHMOTY IIOJO HAJIEKHOIO IPOLECY Ta HE3aKOHHO EeKCIIpOIpiroBaia
IHBECTHIII] IIUISIXOM MPUITMHEHHSI KOHIIEC1T iHBeCcTOpa. BCTaHOBIEHO, 1110 KOMITEHCAITis
Mae OyTH cIIJayeHa, OCKUIBKHM PECTHTYLis yxe Oyiga HEMOXIUBOKW. MiKHapogHHHA
apOiTpaxk, CXOXKe, HETHUIIOBO 3aCTOCYBaB cTaHAapT chpaBu «PDalOpuku B X0XKyBi»,
OCKUTBKM 3a3HayMB, IO MPHHLOUI ITIOBHOTO BiAIIKOJYBaHHS MOXE BHUMaraTu
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BiJIIKOAYBaHHS 30MTKIB Ha JI€Hb BUHECEHHsI PILLEHHS, SKIIO <HPOOEMOHCMPOBAHO,
wo 3assnuxu, 3a sunsamKom [30iticnenozo] nosbasnenns, 36epicanu 6 ceoi ineecmuyii»
[9, p. 165].

[Tix wac 3acrocyBaHHs cTaHmapty crpaBu «Dabpuku B X0XKyBi» 0 0COOIUBOT
COpaBd WIONO HE3aKOHHOI eKCIpompialii MDKHApOAHWH apOiTpak BH3HAB, IO
iHBecTOp mpoaaB Ou iHBecTHlii. JlokazoM HBOro A MDKHAPOAHOTO apOiTpasKHOTO
CyIy BHSBMJIACH MaJIOUMOBIPHICTh TiIOTETHYHOI'O PE3YIBTATy CTOCOBHO 30epeKeHHs
IHBECTHIII] 10 TATH MPUCY/PKEHHS BIANIKOAYBAaHHS Ha Till MiICTaBi, IO IHBECTOP BiB
MEPEMOBUHU MO0 POy IHBECTHIIIN 3a MICAIb IO JaTH €KCIIPOIIpiaIlii, a mpomax
aKkiii OyB OM «I[TKOM HpUHAHATHEM Buxomom» [9, p. 49, 165]. Mixunapoguuit
apOITpaKHUIM CyA TakoOXK TOKIaJaBCsl Ha IIOKAa3aHHS Tally3eBUX eKCIIEpTiB, SKi
3aCBIMYMIIM, IO KOHCOPIIiYM, IOB’SI3aHUI 3 IHBECTHIliSIMH, HaHiMOBIpHiIle, Mpuadan
Ou raki iHBectuuii [9, p. 166]. BiamoBigHO D0 TpakTyBaHHS OOCTaBUH CIIpaBU
3pOOJICHO BHWICHOBOK, IO 30CPEXEHHsI IHBECTHI[ € O00OB’S3KOBOID YMOBOKO JUISI
BUOOpY MI3HIMIOI AaTH OIIHKK (JaTH TNPHUCYDKEHHS BiAIIKOAYBaHHS). Skmio O
IHBECTULII0 Mpoxand NpUOIM3HO Ha AaTy eKcipompiauii, To He Oymo O BTparu
BapTOCTi, 1[0 HasiBHA Ha JaTy MPHUCYPKEHHA KommeHcalii. Sk BBaxkae A. M. lOyib,
KOMITEHCallifHa MeTa, fKa TOKJIaJeHa B OCHOBY crnpaBu «®Dabpuku B X0XKyBi», HeE
BUMaraTiMe Mi3HIIIOT IaTH OLIHKH B TaKuX Bunankax [12, p. 40-41].

Opnak 3a3HayMMo, IO Takuil BapiaHT BHU3HAYEHHS JaTW OLIHKUA 3
OOTpYHTYBaHHSIM BHCOKOI WMOBIPHOCTI MPOJaXKy € JOBOJi PU3UKOBAHUM Y YacTHHI
3a0e3MmevyeHHs] MPUHLIUIY MMOBHOI KOMIIEHCalii Y 3BUYA€BOMY MDKHAPOIHOMY IIpaBi.
Takuii Onu3pkwii 30ir AT TEPEroBOPIB IMOMO MPOJAXy IHBECTHIIA Ta JaTH
eKCTIponpialii, HaBMakh, CTBOPIOE Mi03py MIOAO0 HAIBHOCTI B iHBEeCTOpa iH(opmaLii
PO PU3UK TakuX Aid 3 OOKy Jep)kaBW, 10, Oe3lepeyHo, B Leil MOMEHT MOTJIO
3MEHIIUTH BapTICTh TAaKOi iHBECTHIII Ta 3yMOBUTH Oa’kaHHs ii Mpomaxy, OTOX TaKe
COpUAHATTA (akTy cnpoOu BiguykeHHA Oyno O chpaBemiHBille TPAaKTyBaTH Ha
KOPHUCTH 3asBHUKA, a PI3HWH pO3MIp KOMIIEHCalii, 3aleKXHO Bin (axkTy BedeHHs
MEPEroBOpiB MO0 MPOAAXKY iHBECTHUIIi], € CYMHIBHOIO TIO3HLIIEIO.

HasBHicTb Takoro wunxuxa mucky, sk, Oe3nepeyHo, BIUIMBAE HA 3MCHIICHHS
LiHU MPOAAXY B MOMEHT BEICHHS IEPErOBOPIB Ta 3yMOBIIOE Oa’KaHHS BiIUyXHUTH
IHBECTHULII0, HE MOXKHA BHKOPHCTOBYBAaTH U BU3HAUEHHS CIPaBEJIMBOI PUHKOBOL
BapTOCTi 32 BU3HAYEHHSM LbOT'O CTaHAAPTY Y MDKHApOTHOMY IpaBi, 30Kpema, 1 uis
oOrpyHTYBaHHS BUOOpY natu ominku [23, p. 197]. Bynmb-sike BinXuwieHHS Bin
MPUHIUITY TOBHOTO BiAIIKOAYBAaHHS 3 ypaxyBaHHSM BTpPaueHOI BUTOAM OLIBLIOIO
MIpOI0O BUTIISIZA€ AK CIpoda YXWJIEHHS BiJ KOMIIEHCALIHHOTO CTaHAAPTY 3 METOIO
OTpPUMaHHS NIEBHOI €EKOHOMIYHOI BUTOZM BHACTIOK HE3aKOHHMX AisSHb Ta MOPYLICHHS
E€KOHOMIYHHX TPaB, a TaKi OCOOJIMBI CTaHIAPTH BU3HAYCHHS JIATU OLIHKH BiIJAJISIIOTH
BiJl €KBiBaJICHTa BapTOCTi, BIAMIOBIAHOTO BAPTOCTi PECTUTYIIII.

Busnauenns oamu ouinku 0ns Henpamux (noe3yuux) excnponpiayiii, 10 HE
BinOyBalOThCS B OOUH IIEBHUH MOMEHT, MOXXHAa BBaXXaTH CKJIAJHHM TIPOLECOM,
OCKIJIbKH TaKe M030aBJIeHHs BIaCHOCT1 HE € PE3yJIbTaTOM OJHOTO aKTy, PIBHOLIHHOTO
1030aBJIEHHIO BIACHOCTI.
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IToB3yui ekcmponpiallii € pe3yabTaTOM HU3KH BXXKUTHX AEPKABOIO 3aXOiB, IO
3arajioM, B CYKYITHOCTi, 1 € eKcmporpianiero. BcTaHoBIeHHS TOYHOI IaTH fK
«MOMEHTY EKCIIpOIIpialii», KoMu Mo30aBIEHHS BJIACHOCTI HE BiAOyBaeThCS B OOHY
KOHKPETHY MUTb, € CKIaJHUM 3aBJaHHIM sl MDKHApOIHOTo apOiTpaxky. O4eBUAHO,
MOMEHT BH3HAUEHHS eKCIIponpialii HeoOXiAHUI He nuiie i1 BU3HAUYCHHS 11 SK JaTu
OIIIHKH, a ¥ JUI BU3HAYCHHS OOCATY MaiiHa, HAJUICHOr0 eKOHOMIYHOKO I[IHHICTIO, SKE
BTPayeHO IHBECTOPOM Ta BUMarae KOMIICHCAIIiH.

Jis HempsIMHX eKCIIpONpialiil TeHAEHIst apOiTpaXHOI MPAKTUKU MonsAraga B
TOMY, MO0 KOHLEHTPYBAaTH yBary Ha JaTi, KOIU 3aXOAW YpSAAY CHPUUMHSIOTH
«He3sopomHy Oepugayiro» sk naty ekcrpomnpiauii [15, p. 135]. Ha nymky L. Kopi,
BHU3HAYEHHS [[bOIO MOMEHTY HAIPUKIHII Aill JepKaBW HECE PU3UK iHBECTOPOBI JIMIIIE
YaCTKOBOI KOMIICHCAIlli HETaTHMBHHUX HACHIJKIB EKCIpoIpiaimii, TOpIBHIHO 3
BUKOPUCTAHHSIM JIaTH EKCIpOIpialii, BCTaHOBJICHOI Ha TIOYaTOK cepii MOMiM.
HesBakaroun Ha mepeBary BU3HaYECHHS JATH OLIIHKK B MOMEHT, KOJIU iH(opMartlis mpo
eKCTIPONpialiio 1i¢ He BIUIMHYJIAa Ha BapTiCTh iIHBECTHUIIi], HEOMIKOM TaKOro BUOOPY €
BIUIMB Ha BAapTICTh TAaKWX Mid, AKi € 3aKOHHMMH Ta HE MOTPeOYIOTh KOMIICHcalii, a
TaKOX BIUIMBY Ha BapTiCTh 3MIH Ha PUHKY, SKi CTAHOBJSATH 3BHYAMHUI PHU3HK
TIsUTBHOCTI Ta He MOB’si3aHi 3 nisiMu nepkaBu [8, p. 997-998]. Taky Hey3romkeHiCTh
MOXHa TOSCHUTH JIMILIE BaXIMBICTIO YpaxyBaHHA YCIX 3aKOHHHX Ta HE3aKOHHUX
MOMEHTIB BIUIMBY Ha BTpaTy MaWHOM LIiHHOCTi, TOOTO BH3HAYEHHIM OOCSTY
EKCTIPONpPiHOBaHOr0 MaifHa Ta HEOOXiAHICTIO YCYHEHHs BIUIMBY iHQopMamii mpo
eKCTIponpialii MaiHa Ha HOro BapTiCTh.

BusnauenHs nmatu ekcmpompialii € OOBONi MPOOJIEMHUM MUTAaHHSIM, KOImW il
3aCTOCOBYIOTH SIK ATy OLIHKH Ta KOJIM BHHHMKAa€ HEOOXiOHICTH BH3HAUYEHHS O0CATY
EKCTIPONPiHOBaHNX I1HBECTHULIN Ha OCHOBI pillleHb Jep>KaBH B PIi3HUH 4Yac, OAHAK
CTIPOIIYETHCS, 3BAKAIOYM HA BIACYTHICTb TMOTIpPIICHHS E€KOHOMIYHHMX YMOB, MiI Yac
OLIHKM MaliHa Ha JaTy TpPHUCYDKEHHS BIANIKOAYBaHHS, 3a AKoi  00csr
EKCTIPONPiIHOBAHMX IHBECTHLIH BHU3HAYAIOTH SIK PI3HULIO MK BapTICTIO iHBECTHLIi Y
rimoTeTHyHIM cuTyalii B yMOBax BiICYyTHOCTI MOPYLIEHb i PaKTUIHOIO BAPTICTIO.

V cnpasi «Yuenrayo6 npomu Kocma-Puxu» 2012 p. nmpocTexxyeMo TpuBaiy crpoly
JepKaBH EKCIPOIPiIoBaTH BJACHICTb Ha HepyxoMicTh. Ha maTy mnpucymkeHHS
komneHcaiii Kocra-Puka ¢opmanbHo Bee 11e He mo30aBmia BIACHICTh HA 1HBECTHILII.
ApOiTpaxk MiXKHApPOIHOTO LEHTPY 3 YPEryJIOBaHHS IHBECTHLIHHUX CIIOPIB BHU3HAB,
mo 3 22 jgunHa 2003 poky nepkaBa BXKHJA 3aXOMiB, SKi (aKTHUHO MO30aBUIH
no3uBaya HOpPMaJbHUX NpaB BiacHocTi. Lli nii BU3HaHI HE3aKOHHUMH, OCKUIBKH
a/IeKBaTHY KOMIICHCAIlil0 He cIuIauyeHo. MiKXHapoaqHuid apOiTpakHui cyJ BBaXaB, IO
«BU3HAUCHHS «IaTH eKcrporpianii» (ra I BHKOPHCTaHHS SK <«IaTH OLIHKA» [5-
MeTpoBOl [MpubepekHOi] cMyTH) SIBJIsi€ COOOIO CKIAIHWK Ta HE3aIOBLTbHUN HaOIip
pimens» [16, p. 111]. 11106 ycyHyTH HAcliIKW HE3aKOHHOTO MiSIHHS, CyJ NMPU3HAYNB
BUIUIATy CIPaBEMJIMBOI PHHKOBOI BAapTOCTiI IHBECTHLIi, pPO3paxoBaHy CTaHOM Ha
1 ciyns 2006 poky Ta 3acHOBaHy Ha I[iIKaBOMY MPHIYLICHHI, II0 IHBECTOpP MPOAACTb
MaifHO 3a IICTh MICALIB 10 IIOYATKY IiKa PUHKY MpoaaxKy HepyxomocTi [16, p. 113].

Haronocumo Ha 3nauenni eubopy oamu ouinku Onsa MidcHapoOHO-HPABOBOT
cucmemu. MDKHapOIHUHM Cyl y BiZOMOMY pIlIEHHI CTOCOBHO MaiiHa B XOXYBi
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pO3TIyMauuB, IO MpaBOoBa CHCTEMa IIOKIMKAaHA pearyBaTd CHEpriiHilmie Ha
MOpYIIEHHS JOTOBOPIB, TMOSCHIOIOYH, 10 TIeBHI OOMEXCHHS KOMIICHCAII],
nepenbadeHi B yMOBaxX 3aKOHHOI eKCHpompialii, He MOBHHHI 3aCTOCOBYBAaTH [0
MDKHapOAHO-TIPOTUIIPABHUX [iSHb Jep)kKaB, OCKUIbKM e Oyno O piBHOCHIBHHM
NPUPIBHIHHIO 3aKOHHOTO TI030aBJICHHA BJACHOCTI 3 HE3aKOHHMM Yy YacTHHI
¢dinaHcoBUX pe3ynbTaTiB. MikHapomgHuii apOiTpaxk y cmpaBi «FOKocy» MOSCHUB:
«3pIBHAHHS MIpH BIIIIKOIYBaHHS 30UTKIB 3a 3aKOHHI 1M030aBlieHHS [BlacHOCTI] 3
MIpOIO HIKOIM 3a He3aKOHHE M030aBJICHHS Ha 3BUYHHUI OIS € HElNepeKOHIMBHM
BapianTom». Haiikpamoroo BinmoBigaio Ha e nuTaHHs, Ha AyMKy @. JlaBo Ta
I'. P. Koctn, € minTpumka MDKHaApOIZHHUMH CYJOBUMH OpTaHaMH Jeskuid QopMm
«MOPAJIBHOTO CYIXKEHHS» 3 HAZaHHAM 3asiBHUKaM MOXJIMBOCTI BUOOPY JaTH OLIHKH 13
OinpIIorO BapTicTio iHBecTuii [14, p. 65].

e pobnsaTh 3 METOI0 HENOMYLIEHHS OTPUMAaHHS AEp>KaBOIO-IPABONOPYIIHUIICIO
BUTOAW BiJ TO3WTHBHHMX KOJHMBAaHb Ha PUHKY BHACIIOK BYMHEHHS MIDKHApOIHO-
MPOTUNIPABHUX JisiHb. BiAMOBITANBHICTh JEPKaB IOJATAE HE JIMINE B JIOCATHCHHI
KOMIIEHCALlIHHOI MeTH, a W y CTPUMYBaHHI MDKHApOAHHUX HECTpaBEeJIMBOCTEH Ta
nocHeHHI Mopaini (y TOMYy 4YHCII UDISXOM 3aro0iraHHs HECTPaBELIHBOMY
30araueHHIO), IO CHpUs€ CTaOUIbHIA MIKHApOAHIN IHBECTUIIHHIN nisutbHOCTI [14,
p. 69].

BusnaueHHss po3mipy KomriieHcalii 3 BHKOPUCTAHHSM JaTW TPHCYHKEHHS
BiAIIKOMyBaHHs (4u BHOIp MaTu 3 OUTBIIMM 3HAYCHHSM) SIK JaTH OLIHKH MOXeE OyTH
aHaJIOTTYHUM 3ac00y 3HEIIKOKEeHHs. Take 3HEIIKOIKEHHS Opi€HTOBaHE Ha AEpKaBy
Ta ii HE3aKOHHY TMOBEAIHKY, a He Ha iHBecTopa. Lle cimyrye «mo30aBieHHIO
EKCTIPONPiIoI0Yoi epxkaBu Oynp-aKoi BUroau Bix ii memiktHocTi». Te, mo iHBecTop
OTPUMYE IMOCUJICHY BapTiCTh CBOIX E€KCIPONPiHOBAHUX IHBECTHLIH, € BUIAIKOBHMY.
Sk 3a3navatote @. Jlao Ta I'. P. Kocra, iHTepecu iHBecTopiB (y pasi OTpUMaHHS
TOCHJICHHSI KOMIICHCAIlii) Y3TO/DKYIOThCS Ta WINNOPSAKOBAHI KCUCIEMHUM YLIAM
cnpaseonusocmi ma cmpumysanns» [14, p. 66]. ABTOpH HATONOMIYIOTh, IO «ITOHSITTS
CHpaBEMIMBOCTI Ta CTPUMYBAaHHS HE CIHif IUIyTaTH 3 TIOHATTSAM ITOKApaHH»,
BKa3yIOUM Ha MPEICTaBHUKIB CTOPiH, 10 HAMAraroThCsl BiACTOATH 3MEHILIEHUN PO3Mip
KOMITeHcalii. 3 IIbOro MOXKHa 3pOOMTH BHCHOBOK, L0 MPHUHIIUIT OBHOI KOMITEHCALi
MOUIMPIOETECS. HE JIMIIE HAa TEBHUH MOMEHT 4acy, a ¥ Ha HOro mepiof, MpOTATOM
SIKOT'0 BIIACHWKA HE3aKOHHO 1030aBHIIN MTEBHUX MOXKIIMBOCTEH (HAIPHUKIIAL, BUTITHOTO
npoAaxy MaitHa). Taki pillleHHS He BUXOIATh 32 MEXI BIIACHE KOMIICHCALlil Ha PIBEHb
MOKapaHHA.

Ilono BaxIMBOCTI 3amo0iraHHs MDKHApPOIHUM NPABOMOPYIIEHHSIM Haramye
takok /x. CiMOHC, aKIIEHTYIOUM yBary Ha iHBECTODIB, SIKi OTPHUMAIOTh MEPEBar Bij
JeTajbHUX, 3araJlbHOAOCTYIIHUX TIOSICHEHb, IO «HEUTPai3yloTh IepeBary
MOBTOPHOTO TpaBIs» B 0c00i JepKaB Ta ONOBIMIAIOTH X MIOAO HPAaKTUK JepiKaB,
3aCHOBAaHMX Ha ToBasi n0 HUX [23, p. 214], a Takox Ha Cy[IiB, sSIKi BUSBISIOTH
3aliKaBJIeHICTh y myOmikamii oOIpyHTOBaHMX pillieHb, IO HIATPUMYIOTH apOiTpaskHy
CHUCTeMYy Ta iXHI0O OCOOMCTY pemyTawlilo, BaKJIMBY, 30KpeMa, Uil IOAaIbIIOro
posrnsgy  apOiTpakHUX — crpaB. 3a3HAa4yeHO, MO0 «apryMEHTOBAaHUN  pO3Mip
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NPUCY/DKEHHS.  BIAIIKOXYBaHHA CIpHUA€ 3a0e3MeUeHHI0 He JIMIIe peantizamii
CIIPaBELIMBOCTI, @ i CIIPUHHATTIO Horo Takum» [23, p. 214].

BucnoBku. Bubip natu omiHKM 1M030aBJICHOT0 MaifHA € BaYKJIMBUM ITUTAHHIM HE
JUINE U MArOTOBKM 3asSBHUKOM OOIPYHTYBaHHsI poO3Mipy 3aBIaHOl LIKOAHW, a i
LEHTPaJbHUM TMHTaHHAM CyJOBHUX Ae0aTiB y MIXHApPOAHUX CYAOBHX OpraHax MiK
croponamu. Came BUOIp JaTH OL[HKH BIUIMBA€E HA CYTTEBY PI3HHUII0 MDK BapiaHTaMH
pO3Mipy KOMIleHcalii, a B OKpEMHX CIpaBax LiHa IMHUTAaHHA 3POCTa€ 10 MUIbSPIiB
nonapis CLIA. Oxnak BUOip AaTH OLIHKK HE JIMILE CTOCYETHCS PO3PAXYHKY PO3MIpY
KOMIIeHCalii 3a BYMHEHHS MDKHApOJHO-POTHIIPABHUX [isiHb, a W BUXOOUTH Ha
¢$yHaaMeHTaIbHUN pPiBeHb MOOYTOBH MDKHAapOAHO-TIPABOBOI CHUCTEMH, 3AJIEKHO Bil
CyZOBOi MPAaKTUKH BUOOpPY AaTH OLIHKKA Y MDKHApOJHOMY apOiTpaxki, a came — Bix
Takoro BHOOpPY, KWK abo 3amolirae MDKHApOAHUM MPaBOMOPYLIEHHSM, a0 X iX
CTUMYJIOE HUISIXOM HaJaHHS BIKHA MOXIIMBOCTEH 3ajMIUMTH TEBHY BUTOAY BiX
MPOTUIIPABHOTO AiSIHHS Y JIepKaBU-TTOPYIIHUKA.

Y MDKHapogHOMYy TMpaBi Jara OLIHKM MaiHa (iHBeCTHLIi, BJIACHOCTI) IS
BHU3HAYEHHS PO3MIpYy KOMIIEHCALil — IIeé MOMEHT CUTYyalil Ha PUHKY, y SKOMY MaiHO
HaJiJeHe NMeBHOI0 LiHHICTIO, 0a3ylounch Ha iHGopMamii, 0 JOCTyIMHA JHLIE B IeH
MOMEHT 4acy, SKUIl BH3HAYa€ThCA 3a KPUTEPIEM 3aKOHHOCTI YU HE3aKOHHOCTI
ekcrporpiarii (mo30aBIeHHs BIaCHOCTI):

1. Bu3HaveHHS JAaTH OMIHKH JJIsl 3aKOHHUX MM030aBJICHh BJIACHOCTI BiOyBa€eThCs
HAa OCHOBI iHTepmperamii TEKCTYy MDKHApOAHUX JOTOBOPIB Ta MEPEBAKHO
BH3HAYAETHCS Ha JaTy €KCIpOIpiarii.

2. BusHaueHHs JaTH OIIHKK IS HE3aKOHHHMX EKCIpOMNpiallid YW  iHIIWX
MDKHapOAHO-TIPOTUIPABHUX [isiHb BiNOyBa€Tbcsi Ha OCHOBI HOPM 3BHYA€BOrO
MDKHapOZHOI'O TpaBa Ta MEPEBAKHO BHU3HAYAETHCA Ha JaTy HPUCYIKEHHS
BiIIIKOAYBaHHS. BapTo mam’sTaTtd, MO CyA MOXE 3aCTOCYBaTH HOPMH 3BHYA€EBOTO
MDKHapOAHOT'0 MTPpaBa HAaBITh 32 HAsIBHOCTI BiANOBIAHUX JOTOBIPHUX MOJIOKEHD, SKIIO
Il JepaBW IMIOJO CKCHpOMpialrii iHBECTUII HE BIAMOBIAAIOTH yYMOBaM TaKHX
MOJIOKEHB.

BusHayeHHS #aTH OLIHKM Ha JaTy eKCHpompialii He O3Ha4ae HEMOKIMBOCTI
BpaxyBaHHsl 3HeUiHeHHS (iHQUIAII]) TpOIIOBOrO eKBiBaJIeHTAa BapTOCTI 3 METOIO
3a0e3mevyeHHs] KOMITeHCallii peajJbHOl BapTOCTI MaifHa, 10 NoiArae y ii BigmoBigHOCTI
TPOLIOBOMY €KBiBaJICHTY HA MOMEHT NPHCYHKEHHS BiIIIKOAYBaHHSL.

V 3BUYa€BOMY MIKHApOAHOMY IPaBl «CUCMEMHUM YINAM CRpAGEONUBOCmi ma
cmpumysanus»  BIONOBiAa€ MIMPOKMH MiOXig BHU3HAYEHHA JaTH OLIHKU SIK
rinoTeTHYHOI CUTYalii, y sIKiii MpaBoOMoOpyIeHHs He BiOyI0Ch:

— BHM3HAYCHHS BApTOCTI HAa JaTy MPHUCY/DKEHHS BIIIIKOAYBaHHA (Ha OCHOBI
HEOOXiZAHOCTI BIJMOBIAAaTH EKBIBAIEHTY «BAapTOCTI PECTUTYLII» 3 ypaxyBaHHIM
BTPA4CHOI BUTO/IH);

— BUOIp Takoi aTH, 3a SKOI BapTiCTh MaifHa € BUIIOK (IIpaBO 3asiBHUKA Ha BHOIp
JaTd, KepyIUuCh M030aBIEHHSM MOMIMBOCTI BJIACHHKA NPOJATH MaiHO OO0 JOaTH
MPUCYIDKECHHS BiIIKOIYBAaHHS, 1110 3yMOBIIIOE BTPATY BHT'OJIH).

By3bkuii minxin Bu3HaUeHHs BapTOCTI MaliHa BUKJIIOUYHO B CUTYaIlil, AKa icHyBasa
paHimie, a caMe — Ha JaTy eKCIpompialii, y 3BHYa€BOMYy MDKHApOJHOMY IpaBi
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MiAJaI0Th KPUTHLL. 30KpeMa, B JESIKUX PIlIEHHSIX MiXHAapOAHUX CyHiB Ta JOKTPHHI
MDKHapOAHOIO MpaBa 3aCTOCYBaHHsI BiAMOBINaTbHOCTI 32 HE3aKOHHI TisTHHSI 3HAYHOIO
MIpOI0 Harajye yXWIEHHs BiI HOPM 3BHYAa€BOr0 MDKHApPOAHOIO MpaBa MO0
HEeoOXiAHOCTI KOMIEHCcAlil MOCTpaXkIaniii CTOPOHI HAa OCHOBI KJIACHYHOTO PO3YMIHHS
MPUHIIAITY HOBHOI KOMIEHCayiil 3 ypaxy8aHHAM empaueHol 6ueoou, apryMeHTYIOUH 11e
MPUITYHICHHSIMH Ta CIIPHUMH IOPUINYHIMHE MO3ULIISIMH 3aI[iKaBIEHUX CTOPIH.

Kommencaniss i3 MOXJIMBICTIO YacTKOBOTO 30€peXEHHs BHUTOIH JIEP>KaBOIO
BHACTIIOK HE3aKOHHUX JisHb JIUIIE YaCTKOBO BUKOHYE (DYHKI[IIO KOMIIEHCAIlil, He
BHUKOHYE DOJIi HAaJEeXHOI BiINOBIZaJbHOCTI y MIXKHApOTHOMY TpaBi, a, HaBIaKH,
BiZlirpae poib CTHMYJIOIOUOTO YMHHUKA JUIS HE3aKOHHHX I030aBJECHb BIACHOCTI Ta
CTBOPIOE PHU3UKH Ui MDKHApOAHO-NIPABOBOi CHUCTEMU Y 4YacTUHI 3a0e3medeHHs
CHCTEMHHMX WUIeH CHpaBeIMBOCTI Ta 3amo0iraHHA MiKHApPOJHO-IIPOTHIIPAaBHUM
TISTHHSIM.

EdextuBHicTh Oii HOpM MIDKHApPOXHOIO NpaBa 3 MHUTaHb 3aXUCTY BIACHOCTI
3acBiqUye, 10 EKCIpompialii, 37e01UTbIIoro, BilOyBarOThCA Y HENMPAMUX (IIOB3yYHX)
¢dopmax, oJHAaK JOKTpHHA MDKHAPOIHOTO MpaBa MIBHIKO aJalTyBalach A0 CKIaTHUX
(hopM 1030aBICHHS BIACHOCTI.

Kpama cymoBa mpakrtuka BHOOpY Ta 3aCTOCYBaHHSI JaTH OLIHKM MalHa MaJIs
pO3paxyHKy po3Mipy KOMIIGHcalii Mae 3HA4YeHHS He JUIIe I HaJIeKHOTO
MDKHapOAHO-TIPABOBOT0 3aXUCTY €KOHOMIYHMX MPaB JIOJUHH; KEPYIOUHCH TPABOM Ha
edexTuBHUIT 3aci0 IOPUAMYHOTO 3aXUCTy Yy HALIOHAJIBHHUX OpraHax, nependayeHuM
ct. 13 €Bpormeiicbkoi KOHBEHILII 3 MpaB JIOAMHM, Taka MPAaKTUKa MOBHHHA CTaTH
3pa3koM sl (PYHKIIOHYBaHHSI HAI[iOHAJIIFHOI CHUCTEMH TNpaBa YKpaiHH 3 METOIO
3MEHIIEHHA CYyJOBHX II030BiB TPOTH JAEp)KaBM, IiIBUIIEHHS I1HBECTHLIHHOI
MpHUBa0JIMBOCTI, YCYHEHHS! CHCTEMHHMX YHMHHHMKIB CTUMYIIIOBaHHS MOPYILEHHS IpaB,
SKI BHHUKAIOTh YHACJHIOK YaCTKOBOTO BiAIIKOYBaHHS IIKOIU Ta 3aJIMIICHHS BUTOH
y TOpYLIHMKA, a TaKOX U HaJaHHS MOXIMBOCTI TpoMaAsHaM YKpaiHW OTpHUMAaTh
3axHCT MpaBa BIACHOCTI Ha PiBHI, HE HIYKYOMY BiJ MIXXHApOJHO-TIPABOBOTO 3aXHCTY.

CITMCOK BUKOPUCTAHOI JIITEPATYPU

1. IToeounox B. 3axucT npaB iHBECTOPIB y pasi ekcnpomnpianii ineectuiiii / Basepis [Toemunok //
HarmionansHuit 10puandHuil )KypHaI: Teopis i npakruka. — 2015. — Ne 2. — C. 98-101. — Pexum nocrymy :
http://www.jurnaluljuridic.in.ua/archive/2015/2/part_1/20.pdf.

2. Abdala M. A. Chorzéw’s Compensation Standard As Applied In ADC v. Hungary /
M. A. Abdala, P. T. Spiller, S. Zuccon // News and Notes from The Institute for Transnational
Arbitration. — 2007. — Vol. 21. — No. 1. — P. 7-12. — Access mode : https://www.researchgate.net/
publication/262689259 Chorzow%27s_Compensation_as_Applied in_ ADC_v_Hungary.

3. Abdala M. A. Chorzéw’s Standard Rejuvenated — Assessing Damages in Investment Treaty
Arbitrations / Manuel A. Abdala, Pablo T. Spiller // Journal of International Arbitration. — 2008. —
Vol. 25. — No. 1. — P. 103-120. — Access mode : http://roboalbanconuevomundo.com/pdf/bnm-memorial-
de-meritos/anex0%20vii.%20doctrina/anexo0%201.pdf.

4. ADC Affiliate Limited and ADC & ADMC Management Limited v. Republic of Hungary:
Award of 2 October 2006 (Case No. ARB/03/16) / International Centre for Settlement of Investment
Disputes (ICSID). — London, 2006. — 105 p. — Access mode : https://www.italaw.com/documents/
ADCvHungaryAward.pdf.


http://www.jurnaluljuridic.in.ua/archive/2015/2/part_1/20.pdf.
https://www.researchgate.net/
http://roboalbanconuevomundo.com/pdf/bnm-memorial-
https://www.italaw.com/documents/

Tapac Wanosan
ISSN 2078-4333. BicHuk JlbBiBCcbKkoro yHiBepcuteTy. Cepis MixkHapoaHi BigHocuHn. 2018. Bunyck 44 233

5. Case concerning the factory at Chorzow. Claim for Indemnity (Jurisdiction). Judgment Ne 8 of
July 26th,1927 // Permanent Court of International Justice. — The Hague: Publications of the P. C. I. J.,
1927. - 34 p. - Access mode : http://www.icj-cij.org/files/permanent-court-of-international-
justice/serie_A/A_09/28 Usine_de_Chorzow_Competence_Arret.pdf (Collection of judgments; ser. A;
Ne 9).

6. Case concerning the factory at Chorzow. Claim for Indemnity (Merits). Judgment Ne 13 of
September 13th,1928 // Permanent Court of International Justice. — The Hague: Publications of the P. C.
I. J., 1928. — 65 p. — Access mode : http://www.icj-cij.org/files/permanent-court-of-international-
justice/serie_A/A_17/54 Usine_de_Chorzow_Fond_Arret.pdf (Collection of judgments; ser. A; Ne 17).

7. Compafiia del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica: Final Award of
17 February 2000 (Case No. ARB/96/1) / International Centre for Settlement of Investment Disputes
(ICSID). — Washington, 2000. — 204 p. — Access mode : https://www.italaw.com/sites/default/files/case-
documents/italaw6340.pdf.

8. Corey Sh. “But Is Tt Just? The Inability for Current Adjudi-catory Standards to Provide “Just
Compensation” for Creeping Expropriations” / Shain Corey // Fordham Law Review. — 2012. — Vol. 81. -
No. 2. — P. 973-1012. — Access mode : http://fordhamlawreview.org/assets/pdfs/Vol_81/Corey
November.pdf.

9. loannis Kardassopoulos and Ron Fuchs v. The Republic of Georgia, Award of 3 March 2010
(Case Nos. ARB/05/18 and ARB/07/15) / International Centre for Settlement of Investment Disputes
(ICSID). — Washington, 2010. — 218 p. — Access mode : https://www.italaw.com/sites/default/files/case-
documents/ita0445.pdf.

10. Jacur F. R. Natural Resources Grabbing: An International Law Perspective / Francesca
Romanin Jacur, Angelica Bonfanti, Francesco Seatzu. — Leiden: Brill, 2015. — 482 p. — (Legal Studies on
Access and Benefit-sharing; vol. 4).

11. Joseph Charles Lemire v. Ukraine, Award of 28 March 2011 (Case No. ARB/06/18) /
International Centre for Settlement of Investment Disputes (ICSID). — Washington, 2011. — 107 p. —
Access mode : https://www.italaw.com/sites/default/files/case-documents/ita0454.pdf.

12. Juul A. M. Valuation of Expropriated Property under Investment Treaty Law — On the
Distinction between Lawful and Unlawful Expropriation / Axel Mang Juul // Master thesis, University of
Oslo. — 2015. — 72 p. — Access mode : https://www.duo.uio.no/handle/10852/44579.

13. Kantor M. Valuation for Arbitration: Compensation Standards, Valuation Methods and Expert
Evidence / Mark Kantor. — New York: Kluwer Law International, 2008. — 411 p. — (International
arbitration law library; vol. 17).

14 Lavaud F. Valuation Date in Investment Arbitration: A Fundamental Examination of Chorzéw’s
Principles / Floriane Lavaud, Guilherme Recena Costa // Journal of Damages in International Arbitration.
— 2016. — Vol. 3. — No. 2. — P. 33—-72. — Access mode : http://www.academia.edu/29226187/Valuation_
Date_in_Investment_Arbitration_ A Fundamental Examination_of Chorz%C3%B3w_s_Principles.

15. Marboe I. Calculation of compensation and damages in international investment law /
Irmgard Marboe. — Oxford; New York : Oxford University Press, 2009. — 429 p.

16. Marion Unglaube v. Republic of Costa Rica: Award of 16 May 2012 (Case No. ARB/08/1) /
International Centre for Settlement of Investment Disputes (ICSID). — Washington, 2012. — 122 p. —
Access mode : https://www.italaw.com/sites/default/files/case-documents/ital052.pdf.

17. Martha R. S. J. The Financial Obligation in International Law / Rutsel Silvestre J. Martha. —
Oxford : Oxford University Press, 2015. — 672 p.

18. Report of the International Law Commission on the work of its Fifty third session // United
Nations Documents: Official Records of the General Assembly. Supplement No. 10 (A/56/10). — 2001. —
P. 243-263. — Access mode : http://www.un.org/documents/ga/docs/56/a5610.pdf.

19. Ripinsky S. Damages in International Investment Law / S. Ripinsky, K. Williams. — London :
British Institute of International and Comparative Law, 2008. — 526 p.

20. Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of
Kazakhstan: Award of 29 July 2008 (Case No. ARB/05/16) / International Centre for Settlement of
Investment Disputes (ICSID). — Paris, 2008. — 227 p. — Access mode : https://www.italaw.com/sites/
default/files/case-documents/ita0728.pdf.


http://www.icj-cij.org/files/permanent-court-of-international-
http://www.icj-cij.org/files/permanent-court-of-international-
https://www.italaw.com/sites/default/files/case-
http://fordhamlawreview.org/assets/pdfs/Vol_81/Corey_
https://www.italaw.com/sites/default/files/case-
https://www.italaw.com/sites/default/files/case-documents/ita0454.pdf.
https://www.duo.uio.no/handle/10852/44579.
http://www.academia.edu/29226187/Valuation_
https://www.italaw.com/sites/default/files/case-documents/ita1052.pdf.
http://www.un.org/documents/ga/docs/56/a5610.pdf.
https://www.italaw.com/sites/

Tapac Wanosan
234 ISSN 2078-4333. BicHuk JTbBiBCbKOrO YHIBepcuteTy. Cepis MixkHapoaHi BigHocuHW. 2018. Bunyck 44

21. Sabahi B. Compensation and Restitution in Investor-State Arbitration: Principles and Practice /
Borzu Sabahi. — Oxford: Oxford University Press, 2011. — 256 p.

22. Siemens A.G. v. The Argentine Republic, Award of 6 February 2007 (Case No. ARB/02/8) /
International Centre for Settlement of Investment Disputes (ICSID). — Washington, 2007. — 131 p. —
Access mode : https://www.italaw.com/sites/default/files/case-documents/ita0790.pdf.

23. Simmons J. B. Valuation In Investor-State Arbitration: Toward A More Exact Science / Joshua
B. Simmons // Berkeley Journal of International Law. — 2012. — Vol. 30. — Issue 1. — P. 196-250. —
Access mode : http://scholarship.law.berkeley.edu/bjil/vol30/iss1/5.

24. Smutny A. C. Compensation Due in the Event of an Unlawful Expropriation: The ‘Simple
Scheme’ Presented by Chorzéw Factory and Its Relevance to Investment Treaty Disputes / Abby Cohen
Smutny // Practising Virtue: Inside International Arbitration / ed. by D. D. Caron, S. W. Schill,
A. C. Smutny. — Oxford : Oxford University Press, 2015. — P. 626-641.

25. Yukos Universal Limited (Isle of Man) v. The Russian Federation: Final Award of 18 July 2014
(Case No. AA 227) | UNCITRAL Arbitration proceedings. — The Hague, 2014. — 579 p. — Access mode :
https://www.italaw.com/sites/default/files/case-documents/italaw3279.pdf.

Cmamms Haditiuia do pedkoneeii 10.06.2018
Iputinama oo opyky 01.09.2018

THE SIGNIFICANCE OF VALUATION DATE SELECTION FOR DETERMINING
THE AMOUNT OF COMPENSATION IN INTERNATIONAL PUBLIC LAW
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e-mail: taras_shv@ukr.net

The article addresses basic notions of valuation in international arbitration and explains the issues in
connection with selection of a valuation date and the use of ex-ante and ex-post information. It is noted
that all valuations must be set on a particular date in order to fix property and market conditions at a
moment in time. It deals with standards of compensation for expropriations in international public law
and explains the issues of valuation date selection in connection with lawful and unlawful expropriations.

It shows that different standards set forth in investment treaties are intended to govern compensation
for lawful expropriations.

The issue also deals with standards of reparation for unlawful expropriation. It explains that
compensation provisions of investment treaties do not address standards of reparation for internationally
wrongful acts of states, and the void is filled by customary international law, as defined by investment
tribunals. The paper analyzes how, especially after the awards in some cases, international investment law
developed and came to embrace the concept that, in the cases of wrongful state conduct, claimants are
entitled to select either the expropriation date or the award date as the valuation date.

Part of the article then analyzes how to select valuation date for indirect expropriations that do not
happen at one particular moment (creeping expropriations).

It is emphasized that international arbitration practice in measures of compensation should not lead
to result destroying the systemic objectives of fairness and deterrence in international public law.

Key words: economic rights protection; compensation; measure of compensation; fair market value;
value of investment; valuation date; valuation standards; unlawful expropriation; lawful expropriation.
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